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DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC. an Idaho
corporation, TRAVIS WATERS, an
individual,
Case No.: CV-06-7097
Plaintiff/Counterdefendant,
MEMORANDUM IN RESPONSE TO
DEFENDANTS' MOTIONS FOR
RECONSIDERA TION

vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
KIRK WOOLF, an individual,
Defendants/Counterclaimants.

The plaintiff, Printcraft Press, Inc. and Travis Waters (collectively
Printcraft), through counsel of record, Beard St. Clair Gaffney PA, respectfully submits
the following memorandum in response to the Motions for Reconsideration filed by the
defendants.
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Memorandum in Response to Defendants' Motions for Reconsideration

Pa~e

1

INTRODUCTION

The motions for reconsideration filed by the defendants should be denied. First,
the motions are tantamount to dispositive motions and the dispositive motion deadline
was January 2, 2009. As a consequence, the motions are untimely and should not be
considered. Second, there are triable issues of fact whether it is reasonable to expect
purchasers to check with every local agency about the quality of sewer service in
subdivisions. Next, even ifPrintcraft had constructive notice of the limitations contained
in the April 15, 2002 letter, Printcraft never had constructive notice of the limitations
contained in the Third Party Beneficiary Utility Agreement or the Rules and Regulations.
The motions for reconsideration should be denied.

LEGAL STANDARD
In Idaho, motions to reconsider are authorized by Rule II(a)(2)(B) of the Idaho
Rules of Civil Procedure. IDAHO R. CIV. P. 11(a)(2)(B) (2008). The Rule provides that
"a motion for reconsideration of any interlocutory orders of the trial courtmay be made
at any time before the entry of final judgment but not later than fourteen (14) days after
the entry ofthe final judgment." Id. The Idaho Supreme Court has held that Rule
11 (a)(2)(B) provides a district court with authority to reconsider and vacate interlocutory

orders so long as a final judgment has not been entered. Telford v. Neibaur, 130 Idaho
932,950 P.2d 1271 (1998). The case law applying Rule II(a)(2)(B) permits a party to
present new evidence when a motion is brought under that rule; however, the rule,
admittedly, does not require new evidence. Johnson v. Lambros, 147 P.3d 100, 104
(Idaho 2006).
A Court may reconsider its own interlocutory orders for facial errors or errors of
law. Id. The burden is on the moving party to "draw to the court's attention any new
1')0 ,!I.
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evidence that the movant may be relying upon." Id. "Indeed, the chief virtue of a
reconsideration is to obtain a full and complete presentation of all available facts, so that
the truth may be ascertained, and justice done, as nearly as may be." Coeur d'Alene

A1ining Co. v. First Nat 'I BankofN Idaho, 118 Idaho 812, 823, 800 P.2d 1026,1037
(1990).

ARGUMENT
The arguments advanced by the defendants in their motions for reconsideration
should not give the Court a basis for reversing its recent decision denying summary
judgment.
I. There are triable issues of fact.
There are triable issues of fact that a jury should decide in this case. The evidence
supports the inferences that the Court has previously drawn. Those inferences defeat
summary judgment.
Here, there is direct evidence of what the defendants knew about the system at the
time Printcraft moved into the subdivision. It is undisputed that Beck and Woolf knew
the limitations as to how many connections were allowed to the undersized system. The
defendants knew the limitations as described in the April 15,2002 letter from District
Seven Health because Kirk Woolf received a copy of the letter. The defendants also
knew the limitations as to the type of discharges that could be made into the system as
contained in the Third Party Beneficiary Utility Agreement and the Rules and
Regulations since both Beck and Woolf are officers of the organizations that are parties
to the various documents. Beck testified that he knew that Printcraft printed. (Beck Dep.
106:22-24.) Waters informed the defendants of Printeraft's need for a sewer connection
and Waters was never told about the inherent deficiencies in the system. (Waters Aff. "

285
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18-27.) Sunnyside's rules and regulations prevent any industrial process waste from
going into the septic system. It is undisputed that the defendants did not provide any
documentation to Printcraft or Waters regarding the septic system or its rules and
regulations -- Printcraft had to ask for them after Printcraft found out about there
existence in 2006 months after moving onto the premises. The fact that the defendants
possessed this information and failed to disclose it, all the while representing that the
industrial park had sewer and water, demonstrates that the defendants knew that
Printcraft lacked the information. In Bethlahmy v. Bechtel, 416 P .2d 698 (Idaho 1966),
the Idaho Supreme Court commented:
These facts [that an irrigation ditch ran under a horne's lot and garage] were
known to defendant and unknown to plaintiffs. They were not discoverable by
inspection. Defendant had superior knowledge. Plaintiffs were ignorant of the
facts. The parties did not deal at arms' length. Defendant dealt from a position of
superior knowledge. A confidential relationship arose between the parties.
Stearns v. Williams, 72 Idaho 276, 288, 240 P.2d 833 (1952). Plaintiffs relied,
and were entitled to rely upon defendant's representation that the house would be
a quality horne.

Id. at 705. This case involves a similar situation where the defendants had superior
knowledge about the sewer system and represented that the lot would have appropriate
sewer service. Thus, the Court's inference that the defendants knew that Printcraft lacked
the information is reasonable. It is the province of the jury to resolve disputed inferences.
The Court cannot intervene and resolve those inferences as a matter of law.!
The facts all establish that in 1996, the septic system that was installed inside the
subdivision was 1000 tank with a 500 gallon per day capacity. It is also undisputed that
the permit shows that only one or two commercial buildings could be attached to the

I Though the defendants try to dismiss the use of circumstantial evidence to generate triable issues of fact,
Idaho law has always been quite clear that circumstantial evidence not only can create genuine issues of
material fact, buts stands on equal footing with direct evidence. Anderson v. City of Pocatello, 112 Idaho
176, 731 P.2d 171 (1986); lDJI2d 1.24.1 & 2.
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septic system.

No "upgrades" to the system occurred for a significant amount of time.

In April 2002, District Seven Health Department sent a letter to Kirk Woolf informing
him of their serious concerns about too many buildings being connected to the septic
system. (Calder Aff. Ex. G-i In 2006, Printcraft moved its business into the building
that had been built specifically for Printcraft's purposes. (Waters Aff. ~ 31.)3 At the time
Printcraft moved into the subdivision, no upgrades to the septic system had occurred from
the original system installed in 1996. In April 2006, the septic system failed. (Calder
Aff. Ex. F; Schudlt Dep. 42:16-48:7, December 18,2008.) Rather than report the failure
to the appropriate health authorities, the defendants attempted to "cover up" the failure.
(Jd.) The defendants contacted Larry Schudlt to see ifhe would be willing to use his

backhoe to cover up the septic system's failure. (Id.) After the system failure in April
2006, the defendants took no action to upgrade the system. In June 2006, the system
failed again.

This time the defendants finally upgraded the system with additional tanks

to handle additional volume. This was done in direct response to a large discharge by
Printcraft after Sunnyside could no longer hide the fact that the system was undersized.
However, at the time the upgrade finally occurred, approximately 10 years after
the issuance of the original permit, the defendants still had not disclosed the existence or
contents of the Third Party Beneficiary Utility Agreement and the Rules and Regulations,
which are the key documents relating to Printcraft's allegations of constructive fraud.
Only after Printcraft's counsel requested copies of any extant rules in September of2006
did the defendants acknowledge their existence. Ironically, even though Printcraft had

2 Submitted on January 20, 2009. Even though the letter was ccd to additional individuals, none of those
were Travis Waters or Printcraft. For all intents and purposes, the defendants were the only source of the
information because they were the individuals with whom Printcraft dealt related to moving into the
subdivision.

3

Submitted August 2,2007.
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moved its business into the subdivision and had never been provided with copies of the
Third Party Beneficiary Utility Agreement or the Rules and Regulations, the defendants
relied explicitly upon those documents for justifYing disconnecting Printcraft's sewer
service. (Waters Aff. Exs. X & z.)
Particularly relevant is the fact that two recent depositions have revealed that
Sunnyside and its principals withheld the same information from at least two other
purchasers of lots within the subdivision, namely Miskin Scraper Works, Inc. and Now
Disc, Inc. Principals of those two companies just recently testified that they never
received copies of the District 7 2002 letter, the Third Party Beneficiary Utility
Agreement or the Rules and Regulations for Sunnyside Utilities prior to the time they
moved into the subdivision. (Aff. Counsel Ex. A &

Bl

In fact they did not know about

these documents until contacted by Printcraft.
Regardless of whether the documents were publicly accessible, the fact that
Waters commenced building Printcraft's building demonstrates that he and Printcraft did
not know about the restrictions contained in the documents and there is a reasonable
inference that the defendants knew that Printcraft and Waters did not know the
information contained in those documents and deliberately withheld those documents.
Waters presented the designs to the Architectural Committee, i.e. Beck and Woolf.
(Waters Dep. 77:11-18, April 25, 2007.) Waters provided Beck with blueprints for the
building that he intended to construct sometime between March 2004 and August 2005.
(Id. 78:2-5.) When Waters dropped the blueprints and site plan for the Printcraft building

off with Beck in 2005, Waters discussed with Beck the size of the building, the railroad
easement, the phone lines, and the fact that Printcraft and Crown Label, another printing
The.deposition transcript for Brian P~we!l, pre.sident of Now Disc, Inc., taken Janua:r2~ ~09, will be
submItted to the Court once the transcnpt IS available.
!) \J i~
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business, would occupy the building, and the type of construction that would occur.
(Waters 2d Dep. 109:14-110:4.) When Waters presented the blueprints to Beck, as the
representative of the Sunnyside architectural committee, Beck did not inform Waters
about the history of the septic system with District 7 Health, DEQ, and Corporate
Express. (Id. 115:5-8.) A reasonable inference based on these facts is that since
construction proceeded on the Printcraft building, and the defendants knew that the
building was for Printcraft, that the defendants knew that Printcraft was unaware of the
limitations contained in the publicly accessible documents. This is because construction
would not have commenced had Printcraft or Waters possessed the information in those
documents. Thus, it is unreasonable to infer that the defendants did not know about
Printcraft's lack of knowledge given the fact that the building was constructed.
Furthermore, the defendants take issue with Printcraft's reference to
circumstantial evidence in this case. In Idaho, however, the difference between
circumstantial evidence and direct evidence is nonexistent. IDJL2d 1.24.1 & 2. Both
types of evidence are fully probative of the propositions they support. Id. Idaho law also
holds that fraud may be proved by direct or circumstantial evidence. Idaho State Tax

Comm'n v. Hautzinger, 137 Idaho 401, 404, 49 P.3d 206, 409 (2002). Thus, the Court
properly drew the inference that the defendants knew that Printcraft lacked the
information. This is the second time the Court has made this finding. 5 A reasonable
inference based on the evidence is simply that since the defendants possessed the
information and never disclosed the information to Printcraft, then the defendants knew

Even the defendants themselves acknowledge the euoppp,us number of dispositive motions they have
filed in this case-14 to be precise.
~ {) ~j
Q
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that Printcraft did not know the information. Thus, the denial of summary judgment
should be reaffirmed by this court. 6
The defendants raise as a new argument on reconsideration that the septic permit
and the April 15, 2002 letter were part of the public record and that Printcraft, seemingly,
should be charged with constructive knowledge of the contents of the documents. (Br.
Supp. Mot. Reconsider 6.) This, however, is not new evidence and in fact the defendants
have had the requisite information related to this argument for months. The defendants
have not presented the Court with any legal authority that suggests that documents ofthis
type available in a publicly accessible file confer constructive notice. It is one thing to
have a document recorded with the county recording office. A document of that type
would have shown up on a purchaser's chain oftitle and the purchaser would have been
provided a copy of the document, charging the purchaser with not just constructive but
actual notice. It is quite another thing to have a letter sent to a private subdivision that
only cc'd someone at Planning & Zoning (P&Z). Nothing suggests that the latter
provides constructive notice of its contents to the entire world simply because it was
stashed in a P&Z file.
Additionally, the testimony shows that Printcraft never had any reason to search
the P&Z or District Seven Health Department file. Waters testified that the defendants
made representations that the industrial park had sewer and water. 7 The defendants
placed signage at the entrance of the subdivision advertising sewer and water. (Aff.
Counsel Ex. A., Miskin Dep. Ex. 9.) The signage advertises sewer and water in the
One must question the propriety of filing motions for reconsideration on denials of summary judgment.
The Idaho Supreme Court does not review denials of summary judgment. Garcia v. Windley, 164 P.3d
819, 822 (2007). Printcraft recognizes that Rule II(a)(2)(B) allows for the review of any interlocutory
order; however, at some point the persistent onslaught of motions ought to be stemmed.
6

7 This is consistent with Mark Miskin's testimony that Beck represented that the subdivision had sewer and
water. (Miskin Dep. 10:1-9.)
r) (' .'"'
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industrial park not septic and water. (ld.) Based on the representations made in the
signage, there was never any need to do additional research about the nature of the sewer
and water service. Importantly, other purchasers oflots within the subdivision did not go
to P&Z or to District Seven Health to investigate the limitations on the system. (Miskin
Dep. 12:20-13:5.) For example, Miskin Scraper Works, Inc. purchased a lot within the
subdivision and relied on Doyle Beck's representation that there was sewer for the lot.
(Jd.) That was sufficient for Miskin. (ld.) Now Disc did not go and investigate whether

the septic system was insufficient because Beck had represented that there was sewer and
water in the subdivision. 8 There was no apparent need to do any additional investigation.
Even review of the plat map would have been misleading since it simply contains the
statement that the plat was approved by the Health Department. The triable issue in this
case, at least as to capacity of the system, is whether it was reasonable to expect Printcraft
to go to District Seven Health Department, despite the representations that the industrial
park had sewer service, to search for limits on the septic system, especially in light of the
fact that neither Printcraft nor others knew they were dealing with a septic system.
Waters testified that he did not know that it was septic system at the time Printcraft
moved into the subdivision; he believed that it was a sewer system.
The defendants have presented no affirmative evidence by way of affidavit or
deposition testimony that remotely suggests that Beck or Woolf actually believed that
Waters had searched the P&Z file or the District Seven Health Department file. The
possibility the defendants posit is not supported in the evidence. 9 It is the moving party's

Brian Powell's deposition contains the relevant citations and will be supplemented to the Court as soon as
it is prepared. It is impOltant to keep in mind that part of the reason that none of these parties went looking
for information related to Sunnyside's septic system is that none of them knew that SunnYf\d,e. ~ed a septic
system-they were simply told that the subdivision had sewer and water.
.5 J U J
8

The defendants also make the gratuitous comments that '"the sewer system's limitations were a matter of
public record that Print craft would review as paftl~it~ own due diligence." (Br. Supp. Mot. Reconsider.

9
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burden to establish the absence of triable issues of fact at summary judgment. Tingley v.

Harrison, 125 Idaho 86, 89, 867 P.2d 960 (1994). The defendants have not done so in
this case by way of affidavit or deposition testimony. Just because documents were on
file with other entities does not mean that Printcraft would have (a) known to look in
those files or (b) received constructive notice of the information contained in those files.
Even if the defendants' argument is true that the defendants believed Printcraft knew
about the limitations, that is only a competing inference. At summary judgment, the
Court must give all favorable inferences to the non-moving party, Printcraft. Cook v.

State Dep't ofTransp., 133 Idaho 288, 294, 985 P.2d 1150, 1156 (1999). Printcraft has
not asked the Court to make a speculative inference; rather, the defendants are
suggesting, quite condescendingly, that the Court cannot distinguish between reasonable
inference and speculation. 1O The Court should decline to entertain such inferences that
are not based on the evidence. Printcraft's inference is reasonably based on the fact that
the defendants had possession of the information and did not disclose the information to

8.) The defendants have never disclosed an expert witness that could testifY as to the appropriate degree of
due diligence required by a purchaser of a commercial lot in a commercial and industrial subdivision. The
defendants have presented the Court with no testimony suggesting that Printcraft was ever required to go to
these various organizations as part of the due diligence, especially in light of the defendants own
representations that sewer was available, the sign that advertised sewer, and the plat map indicating that the
Health Department had approved of the plat.
Additionally, Steve Serr testified that the P&Z office does not enforce other agencies' rulings nor permit
centralized septic systems. Thus, there would be no cognizable reason for Printcraft to have gone to P&Z
to search the file given the fact that P&Z, ostensibly, would not be enforcing any permitting or restrictions
that District Seven Health may have imposed regarding a septic system. Additionally, Serr testified that the
P&Z file (which actually consists of multiple files) was disorganized, difficult to search, not subject to any
chain of custody protocol and accessible to virtually anyone without any type of monitoring as to who
accessed or placed or removed materials from the files. (See Serr Dep. 9:1-10:25; 44:10-45:3, January IS,
2009.)
10 Thus, the defendants' assertion that it is "just as likely that Beck and Woolf believed Printcraft had done
some due diligence" is contrived. Despite myriad summary judgment motions, the defendants have never
submitted any evidence to support such an assertion, i.e. affidavits of Beck and Woolf stating their lack of
knowledge. One suspects that the absence of these affidavits goes to the essence of Printcraft's fraud
claim-that Beck and Woolf in fact knew that Printcraft (and Miskin and Now Disc) lacked prior
knowledge of Sunnyside's sewer situation and a~ 1f?4srstandably unwilling to state such a lack of
know ledge under oath.
(., 0 .:.

5 D6 6

Memorandum in Response to Defendants' Motions for Reconsideration Page 10

Printcraft. Those facts are undisputed. Consequently, the Court properly denied
summary judgment.

II. The Hansen decision is distinguishable.
The defendants rely on the Hansen v. City ofPocatello, 2008 Opinion No. 60, 1!
for apparent legal authority that would justifY this Court's decision to reconsider its
previous order denying summary judgment. However, the Hansen decision is
distinguishable.
In Hansen, the plaintiff injured herself on an improperly placed city water meter
lid. The plaintiff had no evidence that the City had left the water meter lid askew.
Hansen, 2008 Opinion No. 60 at page 6. The plaintiff relied on the incident itself to

prove that the City had been negligent, a variant of a res ipsa loquitur argument. Id
This is unlike the facts in this case. Here, the information about the septic system was in
the defendants' possession. It is undisputed that the defendants did not disclose the
information to Printcraft prior to the building'S construction or Printcraft moving into the
subdivision. The evidence in this case links the nondisclosure of information to the
defendants because the defendants possessed, and in large part, generated the information
themselves. 12
Another difference is that in Hansen the city actually presented two affidavits
from city workers establishing the city's procedures in attempting to prevent injury. The
Johnson affidavit established the city's procedures for checking water meter lids "which
included resetting and securing the lid by turning the locking bolt." The McCarty

!l

A courtesy copy of the decision is submitted with this memorandum for the Court.

12 Specifically, the Third Party Beneficiary Utility Agreement is signed by Kirk Woolf on behalf of both the
utility company and the industrial park. The Rules and Regulations is also a document generated and
possessed solely by the defendants in this case. These documents were never recorded and provided no
constructive notice to Printcraft.

2 D3
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affidavit established, among other things, that a third person could get into the water
meter by removing the lid, effectively negating the res ipsa loquitur presumption.
Hansen argued that despite the lack of direct evidence, that the fact that the accident
happened gives rise to the inference that Johnson left the water meter lid askew nine days
earlier. Hansen presented no other evidence that it the City's employee negligently
performed maintenance on the water meter lid. Again, this case is different because there
is evidence that the defendants possessed the information, had a duty to disclose the
information because they were arguably the only practical source of information about
the septic system, and the defendants never disclosed the information to Printcraft. Thus,
the Hansen decision is distinct from this case.
III. Even if the permit and April 15, 2002 letter were available, the defendants
stilI had a duty to disclose the Third Party Beneficiary Utility Agreement and
the Rules and Regulations.

Even if the Court finds that the April 15, 2002 letter was available to Printcraft
along with the contents of the septic permit, there is still no evidence that theThird Party
Beneficiary Utility Agreement or the Rules and Regulations were available from any
source other than the defendants. The aforementioned documents identifY the types of
discharges accepted by the septic system. These documents were not recorded before
Printcraft moved into the subdivision and were not provided to Waters Land and Cattle
when it purchased the lot from Miskin Scraper Works, Inc. (Miskin Dep. 56:15-58:3, Ex.
10.) Miskin Scraper Works, Inc. did not receive a copy of the documents prior to or at
the time it bought a lot within the subdivision. Now Disc, Inc. did not receive copies of
the documents before it purchased a lot and moved its business into the subdivision. The
defendants habitually and deliberately failed to disclose the substantive limitations on the
types of discharges accepted by the septic system to effect lot sales. Thus, even if the

2U,.1
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Court disregards the inferences that should be drawn in Printcraft's favor as to the
District Seven 2002 letter, the critical infonnation as to the limitations contained in the
Third Party Beneficiary Utility Agreement and Rules and Regulations was only available
through the defendants. The fact that the defendants never disclosed the infonnation to
Printcraft is undisputed; it is material and is sufficient to defeat summary judgment.
IV. The Court properly denied summary judgment under Sowards.

The Court's recent decision is the second time that it properly found that there
were issues of fact as to the third prong of the Sowards decision. The current arguments
from the defendants raise nothing new for the Court's consideration. The current
arguments rehash the same unpersuasive rhetoric and logic that the defendants previously
presented to the Court.
The defendants' effort to draw similarities to the facts of Sowards to the facts in
this case is unavailing. Rather than indulge the defendants' attempts to reargue the

Sowards case, the Court should focus its efforts on this case. Here, the factual disputes
and inferences should be resolved by a jury. In Sowards, the factual disputes and
inferences were resolved by the Court only because the Court sat as the finder of fact in
lieu of a jury. In this case, since the parties have demanded trial by jury pursuant to
Idaho Rules of Civil Procedure 38, the jury should resolve all factual disputes. Thus,
even if what the defendants argue is true, the Court must refrain and defer to a properly
empanelledjury.
The inference is reasonable that the defendants knew that Printcraft did not know
the limitations because the defendants never disclosed the infonnation. As the Court has
previously noted, the inquiry should end there. Even if the defendants' arguments that
Printcraft could have learned some oft~~tations from P&Z or elsewhere, there is no

......;,)
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indication in the record that this was actually the case. At every stage ofthe process, the
defendants failed to disclose material information to Printcraft, the lion's share of which
was in the sole possession of the defendants. At the very least, the failure to disclose the
information raises a triable inference that the defendants did not know that Printcraft
lacked the information. The Court properly noted in its decision that the "issue of Beck
and Woolf s knowledge is a question for the trier of fact" the same as the issue in
Sowards was for the trier of fact after all evidence had been presented. Since the parties
have demanded a jury, a jury must decide the ultimate issues.
V. The Court need not claritY its ruling.
The Court previously ruled:
As set out in the briefing and record, a number of issues existed as to the capacity,
number of connections, District Seven limitations, utility agreement, etc. These
issues existed at the time Printcraft decided to relocate. Printcraft asserts that had
it known of these matters, it would not have relocated. Arguably, these alleged
nondisclosures are separate and distinct from an alleged nondisclosure as to
Sunnyside's ability to handle all discharge from Printcraft including the illegal
discharge.
Accordingly, the Court does find that there can be no justifiable reliance as to any
alleged nondisclosure relating to Sunnyside's ability to handle all of Printcraft's
waste water. However, whether there was justifiable reliance as to the other
alleged nondisclosures is an issue for the jury. Perkins v. Thorpe, 106 Idaho 138,
142,676 P.2d 52,56 (App. 1984).
(Mem. Dec. Order 6, January 14,2009.) The Court clearly stated its position as to the
individual nondisclosures from the defendants to Printcraft. The distinct nondisclosures
as contained in the septic permit, the April 15, 2002 letter, the utility agreement and the
rules and regulations go to separate issues apart from an alleged representation that the
utility company could accept all waste including illegal discharges. Indeed, Printcraft has
never alleged that such representations were made; rather, the defendants have conjured

286
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the specter of such alleged representations in an effort obfuscate the issues for the Court.
Thus, summary judgment should be denied.
CONCLUSION
Based on the foregoing, Printcraft respectfully requests that the Court deny the
Motions for Reconsideration.
DATED: January 27, 2009.

I

Mich el, . Gaffney
Jeffre
. Brunson
Of Beard St. Clair Gaffney PA
Attorneys for the Plaintiff
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CERTIFICATE OF SERVICE

I certifY I am a licensed attorney in the state ofIdaho and on January 27, 2009, I
served a true and correct copy of the Memorandum in Response to Defendants' Motion
for Reconsideration on the following by the method of delivery designated below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167
Bryan Smith
McGrath & Smith
PO Box 50731
Idaho Falls, ID 83405-0731
Fax: (208) 529-4166
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300

U.S. Mail

~.
Hand-delIvered
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.. ' Facsimile

U.S. Mail

~
.
.p~' Hand-delIvered

Facsimile
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ttal(Hand-delivered
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Michael D. Gaffney, ISB No. 3558
Jeffrey D. Brunson, ISB No. 6996
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
jeff@beardstclair.com
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Attorneys for th~-;;Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC. an Idaho
corporation, TRA VIS WATERS, an
individual,
Case No.: CV-06-7097
Plaintiff/Counterdefendant,
MEMORANDUM IN RESPONSE TO
MOTION IN LIMINE
vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
KIRK WOOLF, an individual,
Defendants/Counterclaimants.
The plaintiff, Printcraft Press, Inc. (Printcraft), through counsel of record, Beard
St. Clair Gaffney PA, respectfully submits the following memorandum in response to the
Motion in Limine re: Exclusion of Expert Witnesses and Expert Reports.
INTRODUCTION
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The defendants'

(colh~ctively

Sunnyside) motion in limine to exclude Printcraft's

experts should be denied. There is no evidence that any photographs were improperly
acquired. Sunnyside assumes that the photographs were inappropriately acquired. There
is also no reason why Printcraft cannot authenticate the photographs at trial through
Doyle Beck, Kirk Woolf, Michael Lund, or any other witness that Printcraft or the
defendants may call. Thus, an absolute exclusion of Printcraft's experts at this stage of
the litigation would unduly prejudice Printcraft. At the very least, the Court should
withhold ruling on the motion until trial.
Additionally, Sunnyside fails to properly or adequately challenge the underlying
basis for each expert's report. Sunnyside does not challenge the methodology or
principles underpinning the opinions. Sunnyside also never challenges the qualifications
of each expert to testifY in this matter. Sunnyside grossly overstates the photographs'
importance to the expert opinions. The photographs only verifY information that the
experts had already acquired through other sources, i.e., testimony and documentary
evidence.
Further, Sunnyside seeks to exclude the expert witness reports, despite the fact
that the reports are clearly hearsay and, quite obviously, would not be trial exhibits in this
matter. Since Sunnyside's motion defectively challenges the experts' methodology and
principles, Sunnyside's motion should be denied.

LEGAL STANDARD
A motion in limine seeks an advance ruling on the admissibility of evidence. State

v. Young, 136 Idaho 113, 120,29 P.3d 949, 956 (2001). The motion in limine is based
upon an alleged set of facts rather than the actual testimony in order to for the trial court
to make its ruling and therefore is not a final order. Id. The trial court may reconsider
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the issue at any time, including when the actual presentation of facts is made. Warren v.
Sharp, 139 Idaho 599, 605, 83 P.3d 773, 779 (2003). The decision to grant a motion in

limine is a discretionary decision for the Court. Id.; see also Viehweg v. Thompson, 103
Idaho 265,647 P.2d 311 (Ct. App. 1982).
The Idaho Supreme Court has commented that motions in limine are "fraught
with problems because they are necessarily based upon an alleged set of facts rather than
the actual testimony which the trial court would have before it at trial in order to make its
ruling." State v. Hester, 114 Idaho 688, 760 P.2d 27 (1988). Trial courts can defer the
ruling until the case unfolds and the evidence is offered in context. Id.
The admissibility of expert testimony is committed to the discretion of the trial
court. Weeks v. E. Idaho Health Servs., 153 P.3d 1180, 1183 (Idaho 2007). The test for
admissibility is Rule 702 of the Idaho Rules of Evidence. !d. Idaho Rule of Evidence
702 states:
If scientific, technical, or other specialized knowledge will assist the trier of fact
to understand the evidence or to determine a fact in issue, a witness qualified as
an expert by knowledge, skill, experience, training, or education, may testify
thereto in the form of an opinion or otherwise.
IDAHO R. EVID. 702 (2007). Rule 703 of the Idaho Rules of Evidence is as follows:
The facts or data in the particular case upon which an expert bases an opinion or
inference may be those perceived by or made known to the expert at or before the
hearing. If of a type reasonably relied upon by experts in the particular field in
forming opinions or inference upon the subject, the facts or data need not be
admissible in evidence in order for the opinion or inference to be admitted. Facts
or data that are otherwise inadmissible shall not be disclosed to the jury by the
proponent of the opinion or inference unless the court determines that their
probative value in assisting the jury to evaluate the expert's opinion substantially
outweighs their prejudicial effect.
IDAHO R. EVID. 703. "The question under the evidence rule is simply whether the
expert's knowledge will assist the trier of fact; not whether the information upon which

5
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the expert's opinion is based is commonly agreed upon." Weeks, 153 P.3d at 1184. "The
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focus of the court's inquiry is on the 'principles and methodology' used not the
conclusions they generate." Id.

ARGUMENT
I.

There is no evidence that the photographs were improperly acquired.
Sunnyside never cites any testimony to establish that the photographs at issue

were improperly obtained. As the moving party, it is Sunnyside's burden to provide the
Court with a basis for excluqing evidence. See State v. Mazzuca, 132 Idaho 868, 869,
979 P.2d 1226, 1227 (1999). As a result of Sunnyside's abject failure to present any
evidence that the photographs were improperly obtained, Sunnyside's motion should fail.
Sunnyside's argument that "Printcraft's inability to authenticate these photographs relied
upon by its experts makes it apparent that such photographs were taken during one or
more trespass events" assumes too much and is unsupported in the evidence. (Br. Supp.
Mot. Limine 3.) Sunnyside has no evidence that the photographs were taken during a
trespass. Sunnyside only speculates that the photographs were ill gotten gains from a
trespass. However, there is no such evidence supporting those notions.

II.

The photographs can be authenticated at trial.
Problematic with Sunnyside'S argument is that it seeks exclusion of evidence long

before it is even offered at trial. If, at trial, Printcraft can authenticate the contents of the
photographs under the Idaho Rules of Evidence, then the photographs can be properly
admitted into evidence. Just because Printcraft itself cannot authenticate the contents of
the photographs does not mean that Printcraft cannot authenticate the photographs
through other means. Doyle Beck's testimony could be the source of authentication.
Kirk Woolf's testimony could be the source of authentication. Michael Lund could
authenticate the photographs. There could be others who can authenticate the contents of
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the photograph so as to satisfy the requirements of the Idaho Rules of Evidence. Just
because the photographs have not been authenticated to the liking of Sunnyside's counsel
during discovery does not mean that it is impossible for the photographs to be
authenticated at trial. Thus, the Court should, at a minimum, withhold its ruling on the
admissibility of the photographs until they are offered at trial as trial exhibits.
III.

Sunnyside fails to challenge the expert's principles or methodology.
a. Robert Starr

There are other problems with Sunnyside's motion to exclude Robert C. Starr
(Starr). In his report, Starr states:
BASIS FOR MY OPINIONS

The basis for my opinions includes my review of documents that pertain to the
permitting and inspection of the Sunnyside Utilities Inc. (SUI) septic systems,
examination of the Printcraft Press, Inc. (PPI) facility, interviews with Printcraft
Press personnel (Travis Waters; Rick Boyack; Todd Landon; Curt Gaddie; and
Jeanie Reimer), examination of material safety data sheets (MSDS) for products
used by Printcraft Press, review of published reports that describe the geology of
the vicinity of the site, technical calculations performed to determine water.usage
and wastewater flowrates, product ingredient concentrations, other miscellaneous
calculations, review of other documents related to the case, visual examination of
Sunnyside Industrial and Professional Park (SIPP), the pit in which the SUI septic
system is located, and a portion of the gravel pit adjacent to the SUI septic
system.
(Fuller Aff. Ex. B, Starr Report at 2.) Starr explains that Attachment 10 and Attachment
11 only served to verifY information contained in other sources. The information the
attachments verifY is "that the soil is gravelly medium to coarse sand, which has a higher
infiltration rate than the 0.75 gpd/ft2." (Id., Starr Report at 4.) That is the only reference
to the attachments in Starr's entire report. Thus, Sunnyside'S argument that the
attachments are central to Starr's opinions is grossly misleading and entirely inaccurate.
The photographs only confirm information easily obtained elsewhere in the record .
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For example, the inspection report filled out by Jed Finlinson indicates that the
soil type is "A gravelly." (Kellye Eager Dep. Ex. 36, April 23, 2008.) Kellye Eager
testified that the soil where the Sunnyside septic tank is located is type A gravelly soil.

(Id. 109:23-110:3.) Michael Lund acknowledges in his own sworn testimony that the
septic tank is located in a "gravel" pit. (Lund Dep. 17:23-18:2, August 1,2007.) Greg
Eager testified consistently with Kellye Eager's opinions and the information contained
in the septic permit. (Greg Eager Dep. 36:11-43:24; Ex. 60, May 16,2008.)
Sunnyside has not presented the Court with any testimony from Starr that
indicates Starr's entire opinion pivots on the admission of the two photographs.
Sunnyside cannot point to any affidavit or deposition testimony where Starr suggests that
without the photographs he can no longer assist the trier of fact, which is the touchstone
of expert testimony. IDAHO R. EVID. 702.
Sunnyside argues that since the photographs cannot be admitted into evidence that
an expert may not form any opinion based on the photographs. Sunnyside's argument is
patently misleading. First, Idaho Rule of Evidence 703 allows expert witnesses to base
their opinions on inadmissible evidence. IDAHO R. EVID. 703. Hearsay evidence is
permissible source of information for an expert opinion. See id Sunnyside cites no legal
authority for its argument that the underlying information need be admissible in order for
an expert to utilize the information when forming an expert opinion. Instead, the
information need only be of a type that is reasonably relied upon by experts in the
particular field." Id. The rule makes this distinction because it is the expert's opinion
that should be offered into evidence as opposed to the underlying information upon
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which the opinion is based. Thus, arguably, an expert witness can rely on anything he or
she wants so long as the information is of the appropriate type. 1
In this case, the information conveyed by the attachments is the same as
information conveyed by other sources. Starr's conclusion that the soil is gravelly type A
is not really in dispute and is verified from several other sources. In away, then, the
photographs are almost irrelevant to Starr's opinions because they do not make the
existence of a fact more probable or less probable than it would be without the evidence.
See id. 401. The fact is that the photographs were produced in association with the expert

witness reports and the reports themselves disclose the bases for the opinions. It is that
type of information that should be disclosed pursuant to Idaho Rule of Evidence 705.
Nothing in Rule 705 requires that the party disclosing the information also disclose how,
or even, if it will attempt to admit the underlying facts at trial. Nevertheless, the Court
should keep in mind that it is the expert's opinion being offered into evidence and not the
underlying information. Rule 703 clearly allows experts to base their opinions on
inadmissible evidence. Thus, the Court would abuse its discretion if it excluded Starr
from testifYing at trial.
Sunnyside fails to adequately challenge the methodology or principles Starr
employed when reaching his conclusions. Starr's report lays out his methodology in
great detail. (Fuller Aff. Ex. B, Starr Report.) Starr's deposition testimony also discusses
the methodology and principles he employs to reach his conclusions. (Starr Dep.)
Sunnyside presents the court with no evidence that the methodology or the type of
information Starr relies upon is improper or otherwise inappropriate. Thus, Sunnyside'
1 Interestingly, Sunnyside has not presented the court with any evidence that photographic evidence is not
information that an expert such as Starr would use in formulating opinions. Sunnyside's own expert never
opines as to that issue and Sunnyside never suggests that photographs, as a type of infonnation, cannot or
S
should not be used in an opinion such as Starr's.
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motion must be denied because an expert's opinion can only be challenged by focusing
on the principles and methodology employed. See Weeks, 153 P.3d at 1184.

b. Eric Nuttall
Sunnyside also challenges Eric Nuttall's (Nuttall) opinion; however, Sunnyside's
challenge to Nuttall's principles and methodology is also deficient. First, there is no
evidence that the photographs were illegally obtained. Second, Sunnyside never
impeaches the principles or methodology utilized by Nuttall in reaching his ultimate
conclusions in this matter, i.e., that "prior to the observed ponding, the vadose zone soil
below the drainfield infiltrators became saturated and the septic effluent water rose at the
ground surface creating the ponding." (Fuller Aff. Ex. A, Nuttall Report at 2.) Nuttall
goes through, in exhaustive detail, how the constituents of the effluent water from
Printcraft could not have had a deleterious impact on the septic tank: bacteria. (Id.,
Nuttall Report at 9-12.) Sunnyside has presented the Court with no evidence that
Nuttall's scientific analysis of the effluent flow or the effluent's constituency is improper,
unscientific, or otherwise unable to assist the trier of fact. Instead, the challenge to
Nuttall's opinion really turns on a technicality that has nothing to do with whether
Nuttall's opinions are admissible.
Sunnyside's challenge is to the inclusion of figures 8 and 11 in Nuttall's report.
Those figures, however,arenot central to Nuttall's opinions about the effluent flows
from Printcraft. The photographs only demonstrate that the Sunnyside septic system
functioned. Nuttall's opinions do not turn upon the inclusion ofthe figures. Nuttall can
still assist the trier of fact as to the concentration of the effluent water. So long as he can
assist the jury in understanding the evidence as to the effluent flows without using the
photographs, assuming they are excluded, then Nuttall should still be allowed to testifY.
" (';;·0
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The Long v. Hendricks, 705 P.2d 78 (Ct. App. 1985), decision has nothing to do
with the arguments made by Sunnyside or this case generally. Here, the expert witnesses
have distinct conclusions and opinions in this case. Any interplay between the witnesses
is readily identified in depositions and in the opinions. There is no hidden expert witness
being relied upon by Nuttall or any other expert witness. Instead, all of the necessary
information about the basis for the experts' opinions has been disclosed.
Nuttall's report identifies the factual basis for his opinions. The report includes
copies of all photographs utilized and an exhaustive bibliography of sources Nuttall relies
upon. There is no secret evidence being used in this case. The entire basis for Nuttall's
opinions has been disclosed to Sunnyside. There is no prejudice to Sunnyside because
Sunnyside possesses the entirety of Nuttall's opinions. Again, it is the expert's opinions
that will be offered at trial and not the underlying evidence for those opinions.
c. Gary Mecham

Gary Mecham's (Mecham) opinion will assist the trier of fact in several ways.
First, Mecham has opinions that are not contained on the underlying documents. For
example, Mecham explains that based on a septic system with a 300 gpd capacity, that it
would be sufficient for only 15 employees. (Fuller Aff. Ex. F, Mecham Report at 4.)
Another example is Mecham's testimony about the interplay between the various
requirements and technicahnformation. Mecham is able to synthesize the information
contained in the various documents and explain what the information means for purposes
of designing a septic system. Mecham also has the opinion that the "flow capacity was
exceeded when the total number of employees working at connected businesses exceeded
15 employees." (Id., Mecham Report at 6.) Mecham's opinion is based on the IDAPA
regulations prescribing the minimum daily flowrates to be used in designing a septic
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system, the infonnation contained on the septic pennits, and other pertinent documents
that he identifies in his report and in his deposition testimony. (See id.; see also Mecham
Dep., December 11,2008.)
Sunnyside's argument that the septic pennit is no longer relevant to Printcraft's
claims for fraud is incorrect. The septic pennit contains relevant and material
infonnation to Printcraft's decision to move its business into the subdivision. Printcraft
did not have possession of this information at the time it moved into the subdivision.
There is sufficient evidence that the defendants knew that Printcraft lacked the
infonnation. Consequently, Sunnyside's argument that septic permit infonnation is not
relevant is simply incorrect.
IV.

Sunnyside's motion to exclude the expert reports is irrelevant.

Sunnyside also moves to exclude the expert reports. Sunnyside's motion is
ambiguous and unclear whether Sunnyside seeks to have the expert opinions excluded or
whether"Sunnyside seeks to have the report documents excluded. The,actual report
documents are, quite obviously, hearsay and Printcraft has never intended to introduce
the actual report documents at trial. Printcraft intends to introduce the expert's own
testimony and opinions at trial, as is appropriate under the Idaho Rules of Evidence, but
Printcraft has never even thought about trying to introduce the actual report documents as
substantive evidence. 2
CONCLUSION

As a result of the foregoing, Sunnyside's Motion in Limine should be denied .
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However, if Sunnyside opens the door at trial then perhaps Printcraft will introduce the report documents.
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DATED: February 3, 2009

. Gaffney
leffre
. Brunson
Of Beard St. Clair Gaffney PA
Attorneys for the Plaintiff
CERTIFICATE OF SERVICE
I certifY I am a licensed attorney in the state of Idaho and on February 3, 2009, I
served a true and correct copy of the MEMORANDUM IN RESPONSE TO MOTION
IN LIMINE on the following by the method of delivery designated below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167
Bryan Smith
McGrath & Smith
PO Box 50731
Idaho Falls, ID 83405-0731
Fax: (208) 529-4166
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300

o U.S. Mail

Cd/Hand-delivered ~imile

o U.S. Mail

~d-delivered ~Simile

o U.S. Mail

~d-delivered

0

Facsimile

runson
. Clair Gaffney PA
Attorney for Plaintiff
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Michael D. Gaffney, ISB No. 3558
Jeffrey D. Brunson, ISB No. 6996
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
j eff@beardstclair.com
Attorneys for Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC. an Idaho
corporation, TRAVIS WATERS, an
individual,
Case No.: CV-06-7097
Plaintiff/Counterdefendant,
AFFIDAVIT OF COUNSEL
vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
KIRK WOOLF, an individual,
Defendants/Counterclaimants.
STATE OF IDAHO
COUNTY OF BONNEVILLE

)
) ss.
)

I, John M. Avondet, having first been sworn, depose and state:
1.

I am over the age of eighteen, am competent to testifY, and do so from

personal knowledge.
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I

2.

I am an attorney at Beard St. Clair Gaffney PA, counsel of record for

Printcraft Press, Inc.
3.

Attached as Exhibit A is a copy of excerpts from the deposition of Michael

Lund, taken on August 1, 2007.
4.

Attached as Exhibit B is a copy of excerpts from the deposition of Greg

Eager, taken on May 16, 2008.
5.

Attached as Exhibit C is a copy of excerpts from the deposition ofKellye

Eager, taken on April 23, 2008.
6.

Attached as Exhibit D is a copy of excerpts from the deposition of Robert

C. Starr, taken on October 21,2008.
7.

Attached as Exhibit E is a copy of excerpts from the deposition of Gary

Mecham, taken on December 11, 2008.
DATED: February 3, 2009.

Subscribed and sworn to me on this 3rd day of February, 2009.
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CERTIFICATE OF SERVICE
I certify I am a licensed attorney in the state of Idaho and on February 3, 2009, I
served a true and correct copy of the Affidavit of Counsel on the following by the method
of delivery designated below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167
Bryan Smith
McGrath & Smith
PO Box 50731
Idaho Falls, ID 83405-0731
Fax: (208) 529-4166

U.S. Mail

~d-delivered

Facsimile

U.S. Mail

~and-delivered

Facsimile

~d-delivered

Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300
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Transcript of the Testimony of:
Michael lund
Date: August 1, 2007
Volume: I

Case: SUNNYSIDE PARK UTILITIES, INC., v.

ENVIRONMENTAL QUALITY
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Deposition of:

Michael Lund

August 1, 2007

1

A

Yes.

2

Q

And the distance from the existing

3

system to any buildings.
·A

4

A little more than whatever it is to

5

the road.

6

seeing a surveyor's map and scaling it off of that.

7

I could do that.

8

9

I really don't know any of that without

Q

Okay.

Is there groundwater adjacent to

A

Not that I know of.

these?

10

The well in that

11

area hit water at 130 feet, so I don't know of any

12

groundwater down to 130 feet.
Q

13
14

Okay.

And is there surface water

located adjacent to the existing system?

15

A

~Only

what runs off the streets and the

16

lots, and I don't think it gets into our system.

17

would be just whatever rainfall you had in that

18

area.

19

Q

It

What is your opinion regarding the

20

location of the existing system, specifically, the

21

risk to groundwater?

22

A

I think it's in an excellent location.

23

Q

And why do you say that?

24

A

It's in the bottom of an old gravel

25

pit.

The gravel has been excavated, and the

1 25
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Michael Lund

August 1, 2007

Page 18
1

material in the bottom of that pit is a good

2

material for filtering and treating wastewater.

Q

3

Have you evaluated the risk to

4

groundwater associated with expanding the current

5

system versus connecting the system -- the Sunnyside

6

system to the City of Idaho Falls sewer system?
MR. FULLER:

7

I think I am going

0

8

object to this continued line of questioning as

9

irrelevant.
We talked to the hearing officer this

10
11

morning.

He was very specific that the issues

12

are reasonable accessibility.

13

Could you help me understand how

l4

location to groundwater affects reasonable

l5

accessibi~i ty?

l6

MS. EBRIGHT:

Well, I think for --

l7

these questions relate back to the application

l8

that was submitted that is the subject of the

19

contested case.

20

were outlined in the application.

2l

I mean

and the issues that

So I think it's relevant to the

22

application that was submitted.

23

discussions that we1re going to have in this

24

matter is for the meeting we have on Friday.

25

rnrn"nnrtl'ii\iriFl nl"t

MR. FULLER:

And any further

We would note a continuing

1 2
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Transcript of the Testimony of:
Greg Eager
Date: May 16, 2008
Volume: I

Case: PRINTCRAFT PRESS, INC. v. SUNNYSIDE

UTILITIES, INC.

Printed On: June 2, 2008

T&T Reporting
Phone:208/529-5491
Fax: 208/529-5496
Email:tntreport@ida.net
Internet: www.tandtreport.com
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1
THE WITNESS: Yes.
2
Q. BY MR. BRUNSON: And so that hasn't
3 changed since you've been involved in the project?
4
A. No.
5
Q. I'm going to hand you what was
6 previously marked as Exhibit 41 to Kellye Eager's
7 deposition. I'll give you a chance to look at that.
8
A. Okay.
9
Q. Do you recognize that document?
10
A. I don't recall it.
11
Q. Okay. And this is a September 2002
12 letter signed by Rich Bly of District Seven Health,
13 and it's regarding a septic permit of the Corporate
14 Express building. What is your knowledge of the
1 5 arrangement or the -- strike that. What is your
16 knowledge ofthe septic system that Corporate Express
1 7 is utilizing?
18
A. I know they have one, a septic system,
1 9 on their property.
20
Q. Do you agree with the approach that's
2 1 outlined in this letter of September of 2002?
22
MR. FULLER: Object as to form.
23
THE WITNESS: Yes. I agree with the general
2 4 nature of the letter.
25
Q. BY MR. BRUNSON: Is there something

Page 36

1
2
3
4

5
6
7
8
9

10
11
12
13

14
15
16
17

18
19
20
21
22
23
24
25

Q. What would your preference be?
A. Connect to the City system.
MR. FULLER: Object as to form.
MR. BRUNSON: Let's have this marked as 60.
THE WITNESS: Can I take a break?
MR. BRUNSON: You bet. And before we go off
the record, just really quick, I'm going to have her
mark this as Exhibit 60. It's kind oflengthy, so
I'll give you a chance to look at it during the
break.
(Exhibit No. 60 marked.)
(A recess was held from 9:54 a.m. to 10:04 a.m.)
Q. BY MR. BRUNSON: All right. "I think
during the break we handed you what's been marked as
Exhibit 60 to your deposition.
And I guess before I ask you a question
about that, your counsel made me aware that you had
recently had surgery, and I guess I just had a
question. Are you on any medication today that would
affect your ability to -A. No.
Q. -- answer questions?
A. No.
Q. And I think -- as I stated off the
record -- and I'll just state it on the record -- in
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1 about the letter you don't agree with?
2
3

4
5

6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. The term "central sewer."
Q. Okay. Why not?
A. A central sewer is defined by lDAPA as a
sewer system served by two or more individual
property owners.
Q. And why do you take exception to the use
of that term in this letter?
A. Because there -- I believe there are two
or more buildings in Sunnyside Industrial Park,
therefore the collection system would be defined as a
central system.
Q. [see. Let me ask you this, Would a
LSAS system be defined as a central sewer system?
A. Yes.
Q. Okay.
A. Can be.
Q. And so as I read the letter -- and tell
me if you disagree with me -- my understanding is,
under Option 1 in the second paragraph, if an LSAS
system were to become available that Corporate
Express would need to connect to that.
A. That is my understanding. Yes.
Q. And do you agree with that approach?
A. H's a viable approach. Yes.
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1 light of you just having surgery, if you need to take
2 a break at any time, please let me know, and we'll be
3 happy to do that.
4
Do you recognize Exhibit 60?
5
A. Yes, I do.
6
Q. And what is that document?
7

A. It's a Shallow Subsurface Geotechnical

8 Investigation and Report prepared by Benton
9 Engineering.
10
Q. And it appears to be dated January
11 of2003; is that right?
12
A. Yes.
13

Q. Is this a document that you reviewed

14 back then?
15
A. No.
16
Q. Do you know who would've reviewed it?
17

A. It would be someone on my staff if it

18 was submitted to us. Otherwise, it would be reviewed
19 by the health department.
20
Q. Okay. And I guess that was kind of my
21 question. Do you know if this was submitted to DEQ?
22
A. I don't recall.
23
Q. But you have seen this before?
24
A. Yes.
25
Q. And why did you have occasion to be

5 99110
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1 looking at this document before?
2
A. I -- Stephanie Ebright showed me this
3 document in, I believe, 2006.
4
Q. Okay.
A. Pertaining to the lawsuit between
5
6 Sunnyside and DEQ.
7
Q. What is the purpose of a document like
8 this?
9
A. It describes -- it's an analysis of the
1 0 site conditions for a proposed septic system in order
11 to size the system. The soils need to be -- the
1 2 characteristics of the soil need to be determined to
1 3 determine the application rate of the system and the
1 4 design of the system.
15
Q. Okay. And so this is to determine what
1 6 type of soil exists where the proposed system would
1 7 be installed; is that a -1 8
A. Typically that's the case. Yes.
1 9
Q. And with regards to this repOli, is that
2 0 what it's for?
2 1
A. I believe so.
22
Q. And what type of soil -- what type of
2 3 soil does the report conclude exists?
24
MR. FULLER: Object as to form.
25
THE WITNESS: The engineer tested it, and he
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A. lDAPA 58.01.03.
Q. Okay. 1 do have that.
A. Section .00S.b.
Q. All right. Did you tind what you were
looking for?
A. Yes.
Q. SO what classification would you give it
pursuant to IDAPA?
A. Design Soil Group A.
Q. And that's IDAPA 58.01.03.008.02.b?
A. Yes. But also there is some guidance
that further defines types of A soil in
subcategories. It's the State ofIdaho Technical
Guidance Manual tor Onsite Systems.
Q. Okay. So there's -- within that
classification, there's A-, B-, and C-type soils; is
that-A. Yes. And they're divided in subgroups.
Q. What subgroup would you put this in?
A. I would need to see the TGM to -Technical Guidance Manual to make that call.
Q. Okay. Let me ask you this, Just
generally speaking, if it's a soil group A, is that
what we commonly refer to as gravelly?
A. Medium sand.
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1 states it's a medium sand and classified as a SW,
2 which means well graded sand, gravelly sand.
3 However, on page -- on the third page, he classifies
4 the soil as a SP, which means poorly graded sands,
5 gravelly sands.
6
So my answer would be, according to the
7 analysis, it is a medium sand. And I believe he's
8 correctly characterized it SW.
9
Q. BY MR. BRUNSON: And SW -- okay. Is
10 that the classification IDAPA gives it?
11
A. No.
12
Q. What classification would it be under
13 IDAPA?
14
A. A medium sand.
15
Q. Is that A-I, or is that something else?
16
A. I would need to see the regulations to
1 7 determine that.
18
Q. Let me look and see ifl have that
1 9 particular -- I know I have -20
MR. BRUNSON: Do you have that, Counsel?
2 1 That would be great.
22
THE WITNESS: Thanks.
23
Q. BY MR. BRUNSON: And maybe for the
24 record if you could just tell us what provision in
25 lDAPA you're looking at specifically.
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Q. Okay. Is there a soil group that is
clay -- that refers to clay, clay-type soils, under
lDAPA?
What I'm looking at -- and I'm not
trying to trip you up. I'm just looking at the
design soil group and under the -- in that table
under 008.b, under C, it has "soil textural
classification." It has "clay loam, sandy clay loam,
silty clay loam." Do you see where I'm looking at?
And so when I look at it -- I know
there's different degrees, but I would say C is the
one used to describe clay; is that fair or not?
A. No.
Q. Okay. Why not?
A. From Design Soil Group C, the first one
says "silt." Silt is different from clay.
Q. And to achieve that breakdown, again,
you need to look at the Technical Guidance Manual?
A. To determine if it's silt or clay?
Q. Yes.
A. No. You would go by the soil
classification testing procedures.
Q. Okay. But based on the repOli we're
looking at here, there's not silt or clay-type soil?
A. Well, on page 2 it says the first two

SOu
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and a halffeet is light grey silty clay.
Q. Okay. So -- okay. I'll just ask you
this question then, if you look at page 3 of the
report, the first paragraph under "Conclusions and
Recommendations" -- you tell me if 1 read this
correctly. It says, "Based on the results of our
investigation, laboratory testing, and review of the
site vicinity, the soils classified as SP under the
Unified Soils Classification System, and we conclude
that the soil would fall in the soil group A-I as
shown in IDAPA 16.01.3008,02.b." Do you agree with
that statement based on your review of the report?
A. I don't agree with that stateinent.~
Q. Why not?
A. Soil group A-I is not shown in IDAPA
16.01.03.008.
Q. Okay. Any other reason you don't agree
with it?
A. I believe at the time the IDAPA code
changed -- the IDAPA regulations changed from 16 to
58. So it should be 58.01.003.
However, the soil group A-I is defined
2 3 in the Technical Guidance Manual tor onsite systems.
24
Q. SO I want to make sure I understand what
25 your answer is. Are you saying you need to look at

1 the report, do you know where they were proposing to
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put the septic system?
A. In the discussion section they talk
about placing Module 1 at a certain location,
Module 2 at another location, and then it mentions
Module 3 at another location.
Q. Do you know where those are in relation
to where the septic system currently is?
A. Excuse me. The report states that -they mention the lot number and which block it is
part of.
Q. Uh-huh.
A. And then on the map of Sunnyside
Industrial Park with the No. I, it shows the various
lots and blocks where they are being proposed to be
located.
Q. And as 1 understand it, the septic
system now is in the bottom of the gravel pit. Based
on this, would they move it outside the gravel pit,
or would it be in the gravel pit? I guess I can't
tell.
A. I can't tell from the dimensions of this
drawing -- scale. Excuse me.
Q. Do you agree with the approach being
talked about in the discussion and the conclusion and
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that to answer, or -- I'm just asking you based on
your knowledge and what you remember about the manual
if you agree with that statement.
A. I would generally agree that it would be
a soil group A-I, but I would need to confinn that
with the Technical Guidance Manual.
Q. Sure. And I guess my question for you
then is, Why, if it talks about grey silty clay in
Plate 2, can you still -- can the determination be
made that it's A-I?
A. Rephrase that, please.
Q. Yeah. It was probably a confusing
question. I'm a little confused on how this report
works, because I look at it, and you look at Plate 2,
and it mentions grey silty clay. You look at -- it
also mentions sand. How do we get from there to A-I,
which seems to be a nonclay-type classification?
A. It appears to me that the medium sand
boundary is at two and a half feet according to the
report.
The depth of septic trenches have to be
a minimum of two feet below ground surface and a
maximum of four feet below ground surface. And so
beyond the four feet, they'd be in the medium sand.
Q. I see. Okay. Based on your review of
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1 recommendations section of this report?
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MR. FULLER: Object to the form,··
THE WITNESS: I would -- DEQ would prefer
the system be constructed at once but certainly
recognizes the capital costs that would entail. And
so we do allow systems be phased in modules to build
up to their size.
Q. BY MR. BRUNSON: Okay.
A. To serve the system.
Q. Based on your knowledge of the
subdivision in 2003 when this report was done, what
was DEQ's position on this proposal?
A. I was not aware of this proposal in
2003.
Q. Okay. Is this something DEQ would agree
to today?
A. Conceptionally, yes.
Q. And what do you mean by that?
A. I believe there's some -- I would have
some questions about some of the narrative in this
report as well as I would like a more detailed
drawing of the proposed system -- or proposed
investigation. Excuse me.
Q. But you don't know one way or the other
if this was ever submitted to DEQ back in 2003?
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SHALLOW SUBSURFACE GEOTECHNICAL
INVESTIGATION AND REPORT

SUNNYSIDE INDUSTRIAL & PROFESSIONAL PARK
BONNEVILLE COUNTY, IDAHO

JM.Z003

Prepared bv:

Benton Engineering
550 UNDEH DR.
IDAHO FlUlS, IDAHO 83401
[20BJ 522-8033

INTRODUCTION
A geotechnical investigation has been completed on the existing
Sunnyside Industrial and Professional Park property on the south
side of Sunnyside Road just east of South Yellowstone Drive near
Idaho Falls as shown on the enclosed plan (Plate 1). The purpose of
the investigation is to obtain information about the subsurface
soils for the purpose of designing an extended treatment system for
treatment and disposal of the wastewater from the existing lots in
this subdivision.
Lot 1, Block 1 and Lots 1, 2, and 3, Block 2 of this subdivision
are presently served by City of Idaho Falls sewer, water and power.
However f the City of Idaho Falls will not allow the remainder of
the proj ect to connect to city services without annexation.
This
leaves the developer with the preferred option of serving clusters
of lots within the subdivision utilizing extended treatment units
for processing the wastewater and absorption beds for disposal.
Culinary Water is being supplied by a community well and system
owned by the developers.
Power is supplied by utah Power and
Light.
It is hoped that the systems utilized herein will be
temporary in nature and that the City of Idaho Falls will allow the
connection of this system to their treatment facility in the near
future.
A force 1[lain has already been installed along side the
main sewer lines so that this can be done without a major
construction proj ect.
All that would be necessary is to connect
the lift station to the force main and extend it into the city
sewer manhole.

SITE INVESTIGATION
The site inspection followed a survey of the property which located
the test pit prepared for this investigation.
A backhoe excavated
the test pit to the depth shown on the attached log (Plate 2).
Michael L. Lund, P.E., observed and logged the pit. Samples of the
pi ts were taken at the four to five foot level for laboratory
classification.

SITE CONDITIONS
The general soil profile consists of approximately twelve inches of
medium brown topsoil, underlain by 2" 5 feet of light grey silty
clay, underlain by a well graded medium sand (3 11 minus) to the
bottom of the pit.
No other type of soil was encountered.
No
groundwater was encountered to a depth of 10 feet and no sign of
mottling was observed in the soil p.rofile.
The well logs in the
area show a groundwater depth of approximately 140 feet.

1 3,..
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LABORATORY ANALYSIS

Field and laboratory tests performed during this investigation to
define the characteristics of the subsurface material throughout
the proposed site included a sieve analysis and field inspections.
The sieve analysis is shown on Plate 3 with particle size and
classification information on Plates 4 and 5.
All sa.mples were
found to be non-plastic.
DISCUSSION

The subdivision consists of 30 commercial or industrial lots of
which range in size from 2 to 4 acres.
It is almost impossible to
guess the possible use of all lots within this project, so we are
recommending the systems be constructed in phases.
Since the
entil.'e collection system is already in place, module #1 can be
constructed and can serve the entire subdivision until such time
that the wastewater quantity approaches the amount recommended for
the treatment unit (1500 gpdJ.
At that time module #2 will be
constructed on Lot 4, Block 4, as shown on the plan and a block
will be placed in the manhole nearby so that all wastewater
generated on American Way will be diverted into it.
It is
important that totalizing flowmeters be placed on each treatment
unit so that exact flows can be determined.
If a third module is
needed in case the capacity in module #1 is still surpassed after
the construction of module #2, then module #3 will be constructed
on Lot 6, Block 1.

CONCLUSIONS AND RECOMMENDATIONS

Based on the results of our investigation, laboratory testing and
review of the site vicinity, the soils classified as SP under the
Unified Soils Classification System and we conclude that the soil
would fall in the soil group A-I as shown in IDAPA I6.0I.3008,02.b.
Utilizing the extended treatment unit proposed for module #1, the
application rate would be that allowed for intermittent sand
filters in the Technical Guidance Manual, which is 1.7 gallons per
square foot for A-l soil. tl.sing 1500 gpd capacity for the unit and
the application rate above, the minimum absorption bed size would
be 882 square feet with an additional replacement area of the same
size.
The bottom of this absorption bed will need to be placed in
the medium sand located approximately 3.5 feet under the surface.
~~l details for the system are shown on the plans.
The conclusions and recommendations presented in this report are
based upon the results of the field and laboratory tests, which in
our opinion, define the characteristics of the subsurface material
throughout the site in a satisfactory manner.
It should be
recognized that soil materials are inherently heterogeneous and
that conditions may exist on this site that could not be defined
during this investigation,
If ~ur~nQ construction, conditions are
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encountered which appear to differ from the results presented in
this report, it is requested that we be advised in order that
appropriate action may be taken.
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)
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)
)
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1
2
3
4
5
6
7

that we don't specifically ask or look for.
Q. BY MR. BRUNSON: The way I would
understand it, permission is implicitly given by
issuing the permit?
MR. FULLER: Object as to form.
THE WITNESS: We issue the bedrooms, based
on bedrooms. If anything else is declared, we would
B look at that waste. So if it's not declared, then
9 it's not something of immediate concern.
10
Q. BY MR. BRUNSON: Is that something that
11 concerns you in your position with District Seven,
12 the discharge of soft water brine?
13
A. Only if there is, again, Ctype soils,
14 there's concerns of that.
15
Q. Again, just remind me, what are Ctype
16 toils?
17
A. Clay soils.
18
Q. In a commercial setting is it a concern
19 that you would ever have?
20
A. If we knew that that was part of the
21 waste flow and we knew that it was a Ctype soil, we
22 could look at the need for pretreatment.
23
Q. Based on your knowledge of the soil in
24 the Sunnyside subdivision where the septic system is
25 located, is that a Ctype soil?
r== PAGE 110
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1
A. Yes. That's shown, again, on the
2 original page that gives you the -- it says it's
3 gallons per day.
4
Q. Okay. And Mr. Lund was using a
5 20-gallon per day figure. Do you know where he got
6 that?
7
A. No.
8
Q. Have you been out to Printcraft's
9 facility?
10
A. Just to the business offices.
11
Q. Did you ever attempt to classify
12 Printcraft pursuant to this table?
13
A. No.
14· Q. I have, and the one I've looked at is
15 factories. And they have a break room, and so the
16 way I would read that would be,iftheydon't have
17 any showers, 30 gallons per day per employee. If, in
18 fact, they are a factory, would that be accurate?
19 Would this be the way to determine what their gallons
20 per day should be?
21
A. You said 30 gallons per day.
22
Q. Yeah. 25 plus the five in the
23 cafeteria.
24
MR. FULLER: Is your testimony that they
25 have cafeteria, Counsel?

= = = = = = = = = = = = = = ; 1 r== PAGE 112 = = = = = = = = = = = = = = = u

A. No. It is not.
Q. What type of soil is it?

A. It's an A gravelly soil.
Q. Have you ever seen a septic tank or a
drain field fail because of soft water brine in your
experience?
A. I've never specifically looked for that
as the reason for failure.
Q. All right. While we're looking at the
IDAPA, Exhibit 42,Iet me turn a couple of pages.
And this brings up a point regarding how to classify
the Printcraft facility.
Page 11. Sorry, did I tell you that
already? I'm looking on page 11 section 08. And
that goes on through page 12 and through page 13.
Based on your experience, can you tell
me what that table is for?
A. Just as it says, it just gives us
various gallons per day based on waste water flows,
their estimates.
Q. So these would be the approval where -let's say if you turn to page 12 under commercial and
industrial, there's a category factories. And it
says no showers 25 slash employee. Is that gallons
per day per employee?

1 :5 4 2
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MR. BRUNSON: I'm not testifying anything.
I'm just asking her -MR. FULLER: You've just explained to her
what you've seen out there and what facilities are
available. Is there a cafeteria out there?
MR. BRUNSON: You can go ahead and answer.
THE WITNESS: Are you asking me?
Q. BY MR. BRUNSON: No. No. He's not
asking you. Don't worry about what he's saying.
Your counsel hasn't objected. I'm just asking what
your opinion is.
MR. FULLER: I would object to the form of
the question.
THE WITNESS: I don't even know the, you
know, the extent of Printcraft Press as to what
they-Q. BY MR. BRUNSON: I understand that. My
question is more basic than that. Is this the table
to look at to determine what the gallons per day
should be in a commercial setting?
A. This is a start, but if there is a
further practice going on, then it would be up to the
entity hiring an engineer to help with the estimates.
Q. So this is maybe ~mjnilJ:l41J.1 of what would
be required?
. 5 ~_ IJ L :)
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

PRINTCRAFT PRESS, INC.{ an Idaho
corporation}
Plaintiff,

) Case No.
)
CV-06-7097

vs.

fl
:1

}
)
)

SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation; SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an Idaho
corporation; SUNNYSIDE INDUSTRIAL AND
PROFESSIONAL PARK, LLC, an Idaho
limited liability company; DOYLE BECK,
an individual; and KIRK WOOLF, an
individual,
Defendants.

-----------------------------------------SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation,
Counterclairnant,
vs.
PRINTCRAFT PRESS, INC., an Idaho
corporation; and TRAVIS WATERS, an
individual,
Counterdefendants.
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IN THE DISTRICT cauRT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE Of IDAHO,

I N D EX
E X A MIN A T ION

IN AND FOR THE COUNTY OF BONNEVILLE

WITNESS
PRINTCRAFT PRESS, INC., an Idaho

)
)

corporation,
Plaintiff,

) Case No.
)
CV-06-7097
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j

ROBERT C. STARR

)

J
I

SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation l
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I
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DEPOSITION OF ROBERT C. STARR

8E IT REt4EMBERED that the deposition of ROSERT C.
STARR was taken by the attorney for the defendants at
the effie .. ot Fuller .&.Carr,. ,located..;at ,410 Memorial
Drive, Suite 201, Idaho Falls, Idaho, before Sandra D.
Terrill, court Repo~ter and Notary Public, in and for
the State of Idaho, on Tuesday, the 21st day of
October 2008, commencing at the hour of 10:00 a.m., in
the above-entitled metter.

.,
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APPEARANCES
For the Defendants!
FULLER & CARR
BY: M1\RK R. FULLER
AND:
DANIEL R. BECK
410 Memorial Drive, Suite 201
Post Office Box 50935
Xd~~o ~alls, Idaho
83405-0935
~'2l)S') 524-5400
"

.

For Doyle Beck and Kirk Woolf:
Mcgrath, Meacham & Smith, PLLC
BY:
SRY~~ D. SMITH

414 Shoup

~venue

Past Office Box 50731
Idaho Falls, Idaho 63405-0731
(208) 524-0731

I

For the Plaintiff:
BEARD, ST. CLAIR, GA~~NEY, McNAMARA, CALDER
BY: MICHAEL D. GAFFNE¥
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
(208) 523-5171
Also present:

Doyle Beck

u

r-- PAGE 4

1 (The deposition proceeded at 10:06 a.m. as follows:)
2
3
ROBERT C. STARR,
4 produced as a witness at the Instance of the
5 defendants, having been first duly sworn, was
6 examined and testified as follows:

7
8

EXAMINATION
9 BY MR. FULLER:
10
Q. Can you state your name for the record,
11 please.
12
A. My name is Robert Charles Starr.
13
Q. How do you spell your last name?

A. S-t-a-r~r.
14
15
Q. How would you prefer! refer to you?
16 Can I call you Bob, or would you prefer something
17 else?
A. Bob is fine.
18
19
Q. Have you ever had your deposition taken
20 before?
A. I have been deposed before.
Q. How many times?
23
A. Once.
24
Q. Can you explain for me when that
25 occurred?

21
22
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1
2

1
A. Oh, a year and a half ago.
2
Q. What were the circumstances of that
3 deposition?
4
A. It was a civil case not related to my
5 work.
6
Q. There was no expert testimony involved?
'7
A. Thafs correct.
8
Q. Were you a party to that litigation?
9
A. No.
10
Q. So you've never testified as an expert
11 witness before today?
12
A. That's correct. I testified as a
13 witness as to facts but not as an expert.
14
Q. Can you just generally tell me what was
15 it about? A traffic accident or16
A. Yes.
17
Q. Have you ever testified in cou rt?
18
A. Yes.
19
Q. For that same circumstance that you've
20 justdescnbed?
21
A. That and one other. In round numbers,
22 30 years ago I testified about some cOllections-·
23 some samples that I had collected.
24
Q. When was the most recent time then that
25 you testified in open court?
_

u
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A. Yes.
Q. This document identifies documents that

3 you were asked to bring with you. Did you bring the
4 documents that were requested in that notice?
5
A. Just to answer that I would like to
6 refer to the pile of documents that we provided. And
7 if you look in the very first folder, there is a
8 guide to what I provided. Thafs it. So what we
9 have here - okay, these are the items you requested.
10 1basically copied this text into here and responded
11 with what we did or did not provide. Some of the
12 material that you asked for you already have. And a
13 . few documents are things like. you know,
14 publications, textbooks, reports that are readily
15 available, and 1did not provide those.
16
Q. Okay. Are all ofthe documents that you
17 have provided in response to the requests set forth
18 in Exhibit "'·001 identified on the summary that
19 you've just provided? Do you understand my question?
20
A. I did not provide a specific list of
21 every document that! provided in the summary.
22
Q. So there are some documents that we have
23 in the pile that are not in this document?
24
A. They're not specifically listed here.
25 Vv'hat this list is, it's mainly pointing out things

______________

1
A. April of 2007.
2
Q. Can you explain fOT me what you did to
3 prepare for this deposition? .-4
A. I reviewed the materials that! had been
5 provided. I reviewed my - the expert report that I
6 prepared, you know, a variety of materials that I had
7 consulted in preparing that report.
8
Q. Can you estimate for me the preparation
9 time involved in preparing for this deposition?
10
A. SpecificaUy preparing for this, last
11 week about 30 hours total.
12
Qr't~JI me once again in some tletail what
13 you didduiing that 30 hours.
14
A. I reviewed my report. I reviewed
15 materials that I had been provided. I reviewed
16 materials that I had consulted in preparing my
17 report, and I also compiled information that you had
18 requested that I provide to you.
19
(Exhibit *·001 marked.)
20
Q. BY MR. FULLER: Okay. I'm handing you
21 what's been marked as Exhibit *·001.
22
MR. FULLER: There's a copy for you,
23 Counsel.
24
Q. BY MR. FULLER: Have you seen this
25 document before?

r--
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1 that I did not provide because you either already
2 have them or they are readily available.
3
Q. Did you view the site,againjn
4 preparation for this deposition? . ,
5
A. No.
6
(Exhibit *·002 marked.)
7
Q. BY MR. FULLER: J'm handing you what's
8 been marked as Exhibit *-002. Have you seen this
9 document previously?
10
A Yes.
11
Q. Under what circumstances have you seen
12 this document?
13
A. It was provided to me by Mr. Schuster.
14
Q. Can I ask you to tum to the second page
15 of that document. It also has a Bates number on it
16 of 20006.
17
A. Vv'hat is a Bates number?
18
Q. It's jus! the numbers down here. It's
19 just for US as attorneys to keep track of the
20 documents.
21
A. Okay.
22
Q. This gives an explanation under your
23 name and address of the anticipated testimony that
24 you will provide. Can I ask you to refresh your
25 memory by reviewing that briefly.
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1 research was related to the fade of nitrate in

Did you participate in the drafting of
2 that language?
3
A. No.
Q. Does that accurately explain your
4
5 anticipated •• intended testimony?
A. Yes.
6
Q. Are there any areas in which you expect
7
8 to testify which are not set forth in that
9 explanation?
A. I guess I will testify in response to
10
11 questions, so what I testify to depends on what I'm
12 asked.
Q. Okay. Are there any areas that you now
13
14 expect to testify in addition to the explanation
15 given there?
16
A. No.
Q. Can you explain for me you r backg round
17
18 in working with septic systems?
A. We can talk about it, I guess, in two
19
20 general areas. One is professional. The other is
21 practical.
In terms of my professional experience,
22
23 I am - [ do have a degree in civil engineering.
24 Part of the practice in the area of civ;1 engineering
25 includes wastewater treatment, so septic systems are
1
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certainly addressed in wastewater engineering
classes. Also while I was doing my undergraduate
degree, I worked as a co-op student for the Georgia
Department of Natural Resources in their water
quality program, so we were primarily interested in
water quality of streams, and part of that is
affected by wastewater treatment systems, including
septic tanks.
In my graduate education I was enrolled
1n, basically, a contaminant hydrogeology program.
Jt turns out that septic systems are one of the major
contrib,utQ!P to groundwater contamination. So septic
systemslwere an active area of research in the
program in which I was involved, certainly covered in
course work, some of my college research programs.
On the practical side, my dad worked as
a building contractor for most of his career. I
spenttime working with him as·· basically, as a
teenager and into my twenties, and part of that work
involved installing and upgrading septic systems. So
I've certainly seen my share of septic systems.
Q. You indicated that your colleagues did
research with regard to septic systems. Did you do
any research with regard to septic systems?
A. Not specifically. Although my Ph.D.

2 groundwater. Nitrate is probably the most common
3 contaminate released by septic systems, so there's
4 definitely an overlap.
5
Q. Help me understand that overlap if you
e didn't do any research regarding septic systems.
A. I did research related to the most
7
8 common contaminant released to septic systems.
9
Q. But did your research relate in any way
10 to septic systems?
11
A. I did research related to the most
12 common contaminate released by septic systems.
Q. I understand that. But did the septic
1314 system play an y part with regard to your research?
15
A. Are you asking if I specifically
16 researched a septic system?
17
Q. Okay. Let's ask that question,
18
A. No. My focus was contaminants after
19 they were released by septic systems or other
20 sources.
21
Q. Have you ever participated in the design
22 of a septic system?
23
A. No.
24
Q. Have you participated in the
25 installation of a septic system?
r- PAGE 12 ----~---------""il
1
A. Yes.
2
Q. When was the most recent?
3
A. I think it's probably 10 years ago.
4
Q. Explain the circumstances for that. Was
5 it a personal system for your own use?
6
A. No.
7
Q. Explain the circumstances.
8
A. It was a project with my dad, a project
9 to upgrade a system that was not functioning
10 properly. So the task that day was simply to install
11 some additional drain line.
12
Q, Some additional13
A. Drain line.
14
Q. So you were expanding the drainage
15 field?
16
A. Yes.
17
Q. Did you actually get involved in the
18 tankage portion ofilie septic system?
19
A. No. This was in the - only in the
20 leach field.
21
Q. In the [each field. Have you ever
22 actually installed any septic tanks?
23
A. I have been on projects and watched it
24 done. I haven't physically moved a tank into an
25 excavation.
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1
2
3

1
Q. When was the most recent that you
2 observed?
3
A. I would guess more than 10 years ago. I
4 don't have an exact date.
5
Q. Back when you were a young laborer in
6 your father's employ?
7
A. Yes.

:I

L
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8
Q. So it would have been 30 years ago?
9
A. In round numbers.
10
Q. Have you ever evaluated discharge
11 samples from a septic system?
12
A. I guess in - that would have been part
13 of, I guess, two things. One is just course work
14 type exercises, and likely when I was working as a
15 co-op student for the state I probably would have
16 seen that kind of sample.
17
Q. Again, that would have been 30 years
18 ago?
19
A. Between 20 and 30 years ago.
20
Q. Have you ever evaluated a failed septic
21 system?
22
A. I've certainly seen failed systems. It
23 depends on what you mean by evaluate.
24
Q. Have you ever been asked to identify why
25 a system failed?

-
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Q.

On either of those occasions did you

4 observe what you would consider to be a failure?
5
6

A. No.
Q. Observed no ponding on the surface on

7 either occasion?
B
A. That's correct.
9
Q. Have you written any studies related to
10 septic systems?
11
A. Not specifically to septic systems.
12
Q. Attached to your report was a long list
13 . of the articles and the reports that you've written
14 throughout your professional career. Do any of them
15 relate to septic systems?
16
A. No. let me clarify something. I have
17 written reports related to evaluation of sites where
18 septic systems are being considered as an option for
19 disposing of wastewater.
20
Q. Okay. So if I understand correctly,
21 you've written reports regarding areas where a septic
22 system was considered for future construction?
23
A. Yes.
24
Q. Otherthan this project have you ever
25 done research or an evaluation of a site where a
~

A. Yes.
1
Q. Can you explain the circumstances under
2
3 which thatA. The case we're here about today.
4
Q. Any others?
5
6
A. No.
Q. In your opinion is Sunnyside's septic
7
8 system a failed system?
A. It certainly failed in June of 2006.
9
Q. What characteristics make ~ a failed
10
11 system?
12
A;. l'i~ordjng to documents I read there was
13 sewage ponded on ground surfaces above the leach
14 field.
Q. Do you consider the system to be a
15
failed
system today?
16
A. 1don't know. I haven't seen that
17
18 system. Your first question - or one of the first
19 questions was had I inspected the site in preparation
20 for this deposition. I haven't seen -I did not, so
21 I do not know what the condition of the system is
22 today.
23
Q. Have you seen the system before today,
24 physically been to its location?
A. Yes.
25

Q. On how many occasions?

A. Probably ivnce.

PAGE 16

1 septic system was already in operation?
2
A. No.
3. _
Q. Can you explain for me your personal
4 experience with evaluation of industrial waste?
5
A. Can you clarify that again.
6
Q. I've asked you questions specifically
7 about septic systems, and I didn't define --I didn't
8 identify a difference between a residential or an
9 industrial commerCial septic system.
10
A. Uh-huh.
11
Q. And you've answered my questions
12 regarding septic systems generally. Have you had any
13 experience in evaluating wasle from an industrial
14 commercial facility?
15
A Are you referring specifically to waste
16 discharged to septic systems in commercial
17 facilities, or are you talking about a much broader
18 issue of any kind of waste from any industrial
19 facility?
20
Q. I was starting broadly, and then I was
21 going to narrow with future questions.
22
A. Okay. So, yes, I have been involved in,
23 I guess, examination or characterization of waste
24 from industrial facilities.
25
Q. Have you been involved in evaluating
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1 waste from domestic facilities, homes?
2
A. So, again, are we referring specifically
3 to septic systems?
4
Q. No.
S
A. So any kind of waste?
6
Q. Yes.
7
A. I'll say no.
8
Q. Have you been involved in evaluating
9 industrial waste that's been discharged into a septic
10 system?
11
A. No.
12
Q. Have you had any experience with regard
13 to evaluation ofthe discharge of chemical waste from
14 either domestic or industry?
15
A. Yes.
16
Q. Can you explain for me your exposure or
17 your experience in evaluating chemical waste?
18
A. Okay. One projectthatl have worked on
19 is at the Idaho National Engineering and
20 Environmental Laboratory. Aparticular - one of the
21 facilities at the INEEL was called Test Area North.
22 They disposed of wastewater and industrial chemicals
23 into an injection well which led to a formation of a
24 long plume of contaminated groundwater. So I spent.
25 I would imagine, a couple of years working on a
r--

,1
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1 project where we were evaluating a variety of

I

1 printing industry?
2
A. My professional experience with the
3 printing industry is limited to this particular
4 project.
5
Q. You've never evaluated any other
6 printing companies or the waste that Ihey produce?
7
A. No.
8
Q. Can you explain for me your professional
9 experience in working with malerial safety data
10 sheets?
11
A. Yes. Material safety data sheets are
12 extremely common in the kind of work that I do.
13_ Basically, an MSDS is part of the paperwork thafs
14 provided with virtually any product that one uses in
15 the commercial world. And what they're intended to
16 do is provide information that a user needs in order
17 to use that product safely.
18
Q. Have you participated in the drafting of
19 any MSOS sheets?
20
A. No.
21
Q. Do you have any experience regarding
22 plumbing design or installation?
23
A. I have designed upgrades to plumbing
24 systems for my own personal use and installed
25 plumbing - it was portions of plumbing systems for
r--

PAGE 20 - - - - - - -_ _ _~_ ___.

1 my own use and working for building contractors.
2
Q. other than for your personal use, when
3 was the last time you assisted a building contractor
4 in designing or installing plumbing?
5
A. Probably 20 years ago.
6
Q. Do you consider yourself an expert with
7 regard to plumbing design and installation?
8
A. No.
9
Q. Do you consider you rself to be an expert
10 with regard to any aspect of the printing industry?
11
A. No.
12
Q. 00 you consider you rself to be an expert
13 with regard to installation of septic systems?
14
A. No.
15
Q. Are you familiar with any local
16 standards for discharge concentrations in Idaho
17 Fans?
18
A. Discharge of what to what?
19
Q, Of industrial or domestic waste.
20
A. I have read the City of Idaho Falls
21 wastewater discharge regulations.
22
Q. Anyothers? Besides Idaho Falls have
23 you read any other discharge regulations for
24 southeastern Idaho?
25
A. I'm generally familiar with state

2 alternatives for remediating that contaminated
3 groundwater.
4
Q. Were you working for North Wind at the
5 time that evaluation was done?
6
A. No.
7
Q. Who were you employed by at that time?
8
A. The operating contractor at the Site.
9 So for part of that time it would have been
10 Lockheed-Martin. After that it would have been
11 Bechtel.
12
q,e~n you remind me of when you first
13 began wOrking for North Wind?
14
A. At December of 2002.
15
Q. Prior to that had your professional
16 experience all been with regard to the INL?
17
A No.
18
Q. Who did you work for before you wenUo
19 North Wind?
20
A I worked for three operating management
21 contractors for what's now the ldaho National Lab.
22
Q. When did you begin working for - on the
23 INEL?
24
A. 1993.
25
Q. What experience have you had with the
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1 regulations.
2
Q. Explain generally familiar for me.
3
A. Well, I've read the IDAPA rules that
4 pertain to disposal of wastewater to septic systems.
5 And the Department of Environmental Quality has a
6 document called -I guess the short name for it is a
7 technical guidance manual, and it's -- for the full
8 title we'd have to look it up. lfs cited as one of
9 the references in my report, but essentially that's a
10 state guidance document for design of septic systems.
11
Q. Before this case -- before you were
12 asked to serve as an expert on behalf of Printcraff,
13 had you previouslyreadthose IDAPA provisions?
14
A. N o . ·
15
Q, Had you previously read the discharge
16 concentration level standards for Jdaho Falls?
17
A. No.
18
Q. Had you previously read or referred to
19 the technical guidance manual?
20
A. No.
21
(Exhibit *-003 marked.)
22
Q. BY MR. FULLER: I'm handing you what's
23 been marked as Exhibit *-003.
24
MR. FULLER: I have a copy for you, Counsel.
25 I presume you've got a copy. Ifs just his report.

f
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1
Q. BY MR. FULLER: Can you identify that
2 document for me?
3
A. Yes.
.
4
Q. What is it?
5
A. It is a copy of my expert report.
6
Q. Who wrote this document?
7
A. I did.
8
Q. Did anyone assist you?
9
A. Not with the writing of it. I had
10 assistance with - from a technical editor in tenms
11 of formatting, checking for typos, that sort of
12 thing. \.1-1.1
13
Q. iWho is Jennifer Weidhaas?
14
A. Jennifer Weidhaas is one of my
15 colleagues at North VVind.
16
Q. What part did she play in drafting your
17 expert report?
18
A. None.
19
Q. Can you identify for me the individuals
20 who did assist you in the technical writing and the
21 review?
22
A. The person who did the technical editing
23 from this document is named Travis Moedl.
24
Q. Can you spell that last name for me?
25
A. I be[ieve it's M-o-e-d-1.

PAGE 23 --------~---~_""I

1
Q. Anyone else?
2
A. We have another technical editor named
3 Lori McNamara, so both of them were aSsisting in
4 formatting expert reports at the same time. So both
5 of them -I think that Travis only worked on mine,
6 but it's certainly possible that Lori worked on my as
7 well.
8
Q. I note at the bottom of the first page
9 of that document you indicate that you've devoted a
10 total of 146 hours in preparation of this report.
11 Were any of those hours performed by someone other
12 than you?
13.
A. No.
14
Q. So those 146 hours don't include any
15 work by either Travis or Lori?
16
A. 146 hours is only the time that I spent.
17
Q. What was the purpose in writing this
18 document?
19
MR. GAFFNEY: You mean his understanding of
20 the purpose outside of the court order. things like
21 that.
.
22
Q. BY MR. FULLER: I would only expect you
23 to give your understanding, Mr. Starr. No one
24 else's. What's your understanding of the purpose of
25 this document?
PAGE 24 - - - - - - - -_ _ _ _ _---.

1
A. Well, the purpose of this document is to
2 summarize my evaluation of the --I guess my
3 evaluation of the issue with the septic system owned
4 by Sunnyside Utilities and to express my opinion as
5 to why that system failed and to provide supporting
6 infonmation to indicate how I came to that
7 interpretation.
8
Q. Who identified for you what was desired
9 in yourreport?
10
A. Well, my client is Mr. Schuster, so we
11 certainly talked about the general area that I was
12 being asked to provide an opinion in.
13
Q. Did you speak to anybody else before you
14 began your investigation other than Mr.Schuster?
15
A. Well, I certainly have my superiors at
16 work. Essentially, they are the ones who gave me the
17 assignment to work on this project.
18
Q. Your contact with the law firm or with
19 the client was Mr. Schuster. Did you speak to
20 anybody else at Mr. Schuster's office to receive
21 instructions as to how your report should be
22 prepared?
23
A. No. To the best of my knowledge my only
24 contact with the law firm was with Mr. Schuster.
25
Q. Your report qualifies with the statement
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1 that says you've not served as a technical expert in
2 any other case; is that accurate?
A. Yes.
3
Q. Have you served as any type of expert in
4
5 any case other than this?
6
A. No.
Q. Who determined your rate of
7
8 compen sation?
A. My - it was a decision made by my
9
10 company.
Q. Did you participate in that decision?
11
A. No.
12
Q. Do you have any control over the rale
13
14 that's charged for your services?
15
A. No.
Q. Who set the rate for your services?
16
A.
It's - my company set my rate. As far
17
18 as which individual in the company?
Q. That's my question.
19
A. I don't know.
20
Q. Who has the capacity in North Wind to
21
22 set your rate? I presume it would be a limited
23 number of people.
A. I would -I guess I don't know
24
25 specificaUy. The president certainly WOUld.
F""
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1
Q. BY MR. FULLER: Are you salaried, or are
2 you an hourly employee?
3
A. Salaried.
Q. [s there more than one rate applied to
4
5 your services in this case?
A. Yes.
6
Q. Can you explain for me the rate
7
8 structure between different types of service?
9
A. There's basically one rate for, I guess,
10 what I would call testimony. So any testimony in
11 court, deposition, preparation for that, thafs
12 charged out at one rate. Work related to research,
13- forming an opinion and writing that opinion up as an
14 expert report was charged out at a lower rate.
15
Q. Your report indicates that as a
16 technical expert your rate is $150 an hour; is that
17 correct?
18
A. Thafs the rate that was charged up
19 through preparation of this expert report
20
Q. So through April 11 th of 2008 A. Yes.
21
Q.•• the date on the top of that document?
22
23
Okay. Has the rate changed since that
24 date?
25
A. Yes.

PAGE 26 ~----~-------......., r-- PAGE 28 --~~----------n

1 Possibly vice president
2
Q. Who is the president of North Wind?
3
A. Sylvia Medina.
4
Q. And the vice presidents?
5
A. I don't know them all.
6
Q. Explain to me your relationship with
7 North Wind. Are you a full·time employee?
8
A. Yes.
9
Q. What is your rate of compensation for
10 your services at North Wind?
11
MR. GAFFNEY: Wny is that relevant?
12
~R~fULLER: I just want to know its
13 relationshlp to what's being charged here. And he
14 can't even identify who sets the rate. I would like
15 to know what his rate is. It may help me evaluate.
16
MR. GAFFNEY: Are you disputing that the
17 rate is unreasonable?
18
MR. FULLER: I may.
19
MR. GAFFNEY: 150 bucks an hour for a Ph.D.
20 level engineer?
21
MR. FULLER: Are you objecting to the
22 question, Counsel?
23
MR. GAFFNEY: Yeah. I don't think he has to
24 disclose his personal information. That's not an
25 issue. If you -

1

Q. Can you explain that change for me?

2
A. Are you asking for a dollar amount or
3 are you asking4
Q. Yes, please.
5
A. Is that what you're asking?
6
Q. Yes. So if I understand correctly, your
7 technical rate has changed since April 11th?
8
A. Yes.
9
Q. To what?
10
A. $200 per hour.
11
Q. On what date did that change?
12
A. My understanding is that our contract 13 the contract between North Wind and our client
14 specifies that giving them a discounted rate up
15 through preparation of the expert report Anything
16 subsequent to that would be charged out at a
17 nondiscounted rate.
18
Q. So after the completion of the report
19 all of your services - testimonial, research,
20 fechnical- is at the $200 rate?
21
A. Thafs my understanding.
22
Q. So it really isn't relafed fo the type
23 of services. It's in relation to preparation and
24 completion of the report and after that date. Would
25 you agree?
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1
A. The -- [ guess the working assumption is
2 that any work after submittal of the expert report is
3 related to essentially the testimony.
4
Q. So is it correct that all services you
5 provided after April 11, 2008, regardless of the type
6 of work you were performing is at $200 per hour?
7
A. Thafs my understanding.
8
Q. Can you estimate fOT me how many
9 additional hours you have worked on this case since
10 April 11, 2008?
11
A. I would have to refer to my time sheets
12 to have an accurate estimate. Do you want a ballpark
13 number?
14
Q. A ballpark number is sufficient
15
A. I would guess perhaps 80 hours.
16
Q. Page 2 ofthis document - and you're
1? welcome to take the clip out if that would make it
18 easier for you to review. On page 2 it indicates
19 thai you reviewed documents that pertain to the
20 permitting and inspection of the Sunnyside Utilities,
21 Inc., septic system. Do you see the language I'm
22 referring to?
23
A. No.
24
Q. II's the first sentence under basis for
25 my opinions.
r=-

I]

I
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21
22
23

24
25

A. Did not request any additional documents
from District Seven.
Q. Did you request them from anyone else?
A. Well. as part of our interaction with
our client we asked for any additional information
that they had in terms of analytical data, any
additional reports. And my understanding is that we
have been provided with all of the technical
information that exists.
Q. You believe Mr. Schuster gave you
everything he had?
A. Yes.
13,
Q. Did he give you anything with regard to
14 permitting and inspection other than the documents
15 which are attached to your report?
16
A. I don't believe so.
17
Q. Referring back to the basis for your
18 opinion, the next provision is your opinions are
19 based on an examination ofthe Printcraft Press,
20 Inc., facility. Can you explaln for me when you
21 examined the facility?
22
A. Yes. On two occasions in November of
23 200? I went in -- basically, went on a - had the
24 opportunity to look through the Printcrafi facility.
25 Mr. Waters and some of his employees explained what
1
2
3
4
5
6
7
8
9
10
11
12

1 various parts of the plant did, answered whatever

A. Okay.

Q. I'm going to question you regarding this
2
3 for just a minute.
4
A. Okay.
Q. It says you reviewed documents
5
6 pertaining to the permitting and inspection of the
7 septic system. You've attached some documenfs here.

8
9
10
11
12
13
14
15
16
17
18
19
20

PAGE 31 -----------~-~""'1
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Did you review documents regarding the permitting and
inspection ofthe system which were not attached to
your expert report?
A. What this particular phrase is referring
to is a SE!ti~s of, basically, septic system permits
and inspe'ction reports from the District Seven Health
Department. So, as far as I know, I've attached a
complete set of those, at least the complete set that
I was provided that pertained to the Sunnyside septic
systems,
Q. Can you identify for me which
attachments you're referring to in the language I
just read?
A. That would be attachments three through
five.
Q. Did you request any documents other than
attachments three through five with regard to
permitting and inspection?

2 questions I asked them.
3
Q. Was anyone else present besides yourself
4 on behalf of North Wind?
5
A. No.
6
Q. Did Mr. Meacham ever accompany you on a
1 visit to Printcraft Press?
8
A. No.
9
Q. Did Mr. Schuster accompany you on the
10 visit to Printcrart Press?
11
A. No.
12
Q. Can you identify who you -let me back
13 up.
.
14
Did you take any photographs during
15 either of those examinations?
16
A. Yes.
, 17
Q. Have those photographs been provided to
18 us?
19
A. No.
20
Q. Explain for me what those photographs
21 were.
22
A. They are photographs of the interior of
23 the Printcraft facility.
24
Q. Have you been back in the Printcraft
25 facility since November of 20071
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A. Yes.
1
Q. On how many occasions?
2
A. I would guess twice.
3
Q. When were those visits?
4
A. I would say between January and April of
5
6 this year, just to go down to meet with people and
7 pick up documents that they had -- that I'd requested
8 and they had.
g
Q. Have you been to the Printcraft facility
10 since you completed your report on April 11, 2008?
11
A. No.
Q. What parts ofthe facility did you
12
13 examine?
A. I think I probably have been through the
14
15 entire facility.
Q, Are there parts from which you were
16
17 excluded?
A. No,
18
Q. Did you examine the plumbing in the
19
20 building?
A. Part of it.
21
Q. Which part did you examine?
22
A. I was interested in the reverse osmosis
23
24 and water softener components.
Q. Tell me your prior professional
25
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1
2
3
4
5
6
7

experience with reverse osmosis systems before this,
before this project.
A. I'm aware of it as a water treatment
system. A very similar system is used in
laboratories for - for clean water, but it's
indirect experience.
Q. So have you ever examined a reverse
a osmosis system before you examined Printcraft's?
9
A. I guess just residential type systems.
10
Q. Do you know a residential reverse
11 osmosis system? Have you examined such a system in a
12 residel,'\~1
13
A: i''fes.
14
Q. Explain the circumstances for that.
15
A. I guess just curiosity, basically.
16
Q. Not professional?
17
A. Right
18
Q. Where was that?
19
A. Just a friend happened to have one. I
20 mean, it's under the sink if you really want to know.
21
Q. In a personal residence here in
22 Bonneville County?
23
A. No.
24
Q. Where was it?
25
A. It was in Ontario, Canada.

r-- PAGE 35
Q. When was that?
1

2
A. It would have been in the 19805.
3
Q, So over 25 years ago?
4
A. Well, the 1980s started less - ended
5 lessQ. How long ago?
6
7
A. It would have been -- in round numbers
8 I'd say around 20 years ago.
9
Q. Did you do more than just look under the
10 sink to see it?
11
A. Not really, no.
12
Q. So you've observed one residential
13. system?
14
15

A. Yes.
Q. Have you had any personal or

16 professional involvement with any other reverse
17 osmosis system before you viewed Printcraft's?
A. No,
19
Q. Did you do any preparation to learn
20 about reverse osmosis systems before you went to view
21 Printcraft's system the first time?
22
A. Just general reading about, you know,
23 how does a reverse osmosis process work.
24
Q. Have you seen any other reverse osmosis
25 systems since Printcraft?

18

r-- PAGE 36 - - - -_ _ _ _ _ _ _ _ _=---g

1
A. No.
2
Q. What was your purpose of viewing the
3 water softener at Printcraft?
4
A. I guess at the time of my visit I was
5 aware that one of the issues that was being disputed
6 relates to the water softener, so I simply wanted to
7 see it.
8
Q. Explain for me your evaluation of that
9 system. Logistically, physically what did you do to
10 evaluate it, the water softener?
11
A. Okay. I just basically looked at it and
12 said, yeah, it looks like a water softener. So for
13 what I was doing, I did not need to physically take
14 the water softener apart or make any sort of
15 measurements on that system,
16
Q. Do you have any basis to form an opinion
17 as to whether that system was being properly
18 maintained?
19
A. No.
20
Q. Do you have any basis to form an expert
21 opinion as to whether that machine was functioning
22 properly?
23
A. No. It was really outside of the
24 purview of what I was asked to do.
25
Q. Physically, what did you do to examine
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1 the reverse osmosis system?
2
A. I simply observed that there was what
3 appeared to be a reverse osmosis system there.
4
Q. Do you have the basis to form an expert
5 opinion as to whether that reverse osmosis system was
6 being properly maintained?
7
A. I wasn't really asked to evaluate
8 whether either the reverse osmosis system or the
9 softener system were working properly or they were
I 10 being maintained. It's outside of whatl was asked
11 to do, so I did not do that, therefore I have no
12 basis for forming an opinion.
13
Q. Do you have any basis to form an opinion
14 as to whether that reverse osmosis system was
15 functioning properly?
16
A. No. Again, itwas outside the scope
17 that we were asked to do.
18
Q. So if I understand, your contact with
19 the system was simply to observe that there was a
20 reverse osmosis system on site and there was a water
21 softener on site?
22
A. Yes.
23
Q. Did you view any instruction manuals or
24 technical guidance materials produced by the
25 manufacturer for the reverse osmosis system?
r-='"
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1
Q. So this would be a listing put out by
2 the manufacturer of the water softener identifying
3 qualities of flow to and from the system? 1want to
4 know what to look for.
5
A. Look for a letter from Culligan water
6 conditioning.
7
Q. Okay. Did you have any basis to form an
8 expert opinion regarding the quality of the plumbing
9 in the building at the time of your visit?
10
A. No. No. I wasn't asked to form an
11 opinion about the plumbing.
12
Q. Have you formed any such opinion, an
13 - expert opinion regarding the plumbing at Printcraft
14 since your visit?
15
A. No - actually, that's not the proper
16 letter. There should be a second one.
17
Q. Do you have any expertise to determine
18 - do you have an opinion as to whether the type of
19 plumbing in the building has any effect on which
20 substances are discharged into Sunnyside's septic
21 system?
22
A. Can you ask that again please.
23
MR. FULLER: Can you read that back for us,
24 Sandy.
25
(The record was read.)
,...- PAGE 40

PAGE 3 8

A. No.
1
Q. Same question regarding the water
2
3 softener.
A. Not a - I guess, an operator's manual.
4
5 I have reviewed a letter provided by the supplier of
6 the water softener that addresses how often the water
7 softener would be recharged and how much water and
S how much salt would be consumed during a recharge
9 cycle.
Q. From whom did you obtain that document?
10
A. From Mr. Schuster.
11
Q.t~;that document attached to you r
12
13 report? ,"'
A. I don't know. Let me check. It's not
14
15 attached to the report However, it is in some of
16 the material that we provided today.
Q. II was one of the documents that you
17
18 gave us today?
A. To the best of my knowledge. If I
19
20 happened to miss it let me know and I'll provide it
21 later.
Q. Would it be identified on the summary?
22
A. No. The summary - it's a general
23
24 summary. It's not a detailed listing of every page
25 that I gave you.

1

THE WITNESS: I guess I don't see that the

2 plumbing system itself has a lot of influence on
3 what's discharged to the system, although it would be
4 reasonable to expect that if you have -- basically,
5 if you have washrooms that you would expect sewage to
6 be discharged and -7
Q. BY MR. FULLER: Let me ask it this way:
8 Did you observe any kind of filtering or pretreatment
9 system for any of the discharges coming from
10 Printcraft?
A. No.
11
12
Q. Did you observe whether the plumbing
13 allowed chemicals, ink, or brine to be discharged
14 into the septic system?
15
A. Well, there are sinks, wash basins in
16 the faCility. So if something were poured into a
17 sink, it would eventually make itto the septic
18 system. Is that what you're asking?
19
Q. Yeah. Is that also true with the
20 reverse osmosis system?
21
A. To the best of my knowledge when I
22 examined the Printcraft facility, neither reverse
23 osmosis bypass water nor brine from the softener
24 system were discharged into the septic system.
25
Q. They had been disconnected so they were

...
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1 not discharging?
2
A. That's my understanding.
3
Q. On what is that understanding based?
4
A. Conversations with Mr. Waters.
5
Q. So did Mr. Waters tell you that they had
6 been disconnected?
7
A. Yes.
8
Q. Did he explain to you why they had been
9 disconnected?
10
A. In order to comply with requests from
11 Sunnyside Utilities.
12
Q. During which of your visits were you
13 told that by Mr. Waters?
14
A. One of the visits in November.
15
Q. Did you observe whether those machines
16 were discharging into the system at that time?
17
A. I did not trace lines from the meter
18 system to confirm.
19
Q. When you went to Printcraft in November
20 of 2007 did you observe storage tanks, portable
21 storage tanks in the parking lot?
22
A. Yes.
23
Q. Did you discuss those portable storage
24 tanks with Mr. Waters?
25
A. Yes.
r - PAGE 42 -------~-~------n

1
Q. What did Mr. Waters tell you about those
2 tanks and their purpose?
3
A. My recollection is the purpose of the
4 tanks was to store wastewater from the building. The
S sanitary sewage line had been disconnected, and
6 therefore Mr. Waters was pumping the sanitary sewage
7 from his facility into tanks, and periodically the
8 tanks would be - or the contents of the tanks would
9 be transported to the city wastewater treatment
10 facility.
11
Q. Was it your understanding at the times
12 of yOU{'v~~~s that Printcraft was also discharging
13 into Sunnyside's septio system?
14
A. Not at the time of my visit.
15
Q. Did Mr. Waters explain to you why that
16 was not occurring?
17
A. Yes.
18
Q, What did he say?
19
A. That the - that the sewage line going
20 from his facility to the main sewage line had been
21 severed.
22
Q. Did you take any samples from any of the
23 portable tanks in the parking lot in front of
24 Printcraft?
25
A. No.

___

__

~

____

....

~_

1
Q. Did you evaluate any samples provided to
2 you by Mr. Wafers?
3
A. Mr. Waters did not provide me with any
4 samples.
5
Q. Did anyone else provide you with
6 samples?
7
A. I have no samples of wastewater from
8 Printcraft.
9
Q. And you have done no evaluations of any
10 discharge from any facility or equipment at
11 Printcraft; is that correct?
12
MR. GAFFNEY: W1at do you mean by
13 - evaluation? Do you mean VOlume, content, quality,
14 quantity.
15
MR. FULLER: Thafs a good question.
16
Q. BY MR. FULLER: Have you done any
17 evaluations for any purpose either as to quantity Or
18 quality of any effluent discharges directly from
19 Printcraft or its tanks?
20
A. I just need to clarify what you mean by
21 evaluate.
22
Q. Have you done any chemical analysis?
23
A. No. As I testified eartier. I have no
24 samples from Printcraft, therefore I have done no
25 chemical analysiS.
F'-

PAGE 44 --------~------n

1
Q. Coming back to page 2 of your 2
A. Let's take a break for a couple of
3 minutes.
4
MR. FULLER: Okay.
5
(A recess was taken from 11 :05 a.m. to
6 11 :11 a.m.)
7
Q. BY MR. FULLER: Referring back again to
8 page 2 of your report on the basis for your opinions.
9
A. Can we back up one step?
10
Q. If you'd like. Do you have some
11 additional information?
12
A. I just want to clarify something.
13 Earlier you were aSking about photographs that I'd
14 taken inside the Printcraft facility and if I
15 provided them. I did not provide them because you
16 didnhsk for them. If you would like them, I can
17 provide them.
18
Q. Thank you. You are correct. I looked
19 back through the notice, and we had not specifically
20 asked for those.
21
A. Right.
22
Q. I will contact through counsel and make
23 a request for those.
24
A. Okay.
25
Q. Thank you. I appreciate you clearing
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1 that up.
2
Back on page 2, you identify an
3 additional basis for your opinion as interviews you
4 had with Printcraft Press personnel, and then you
5 identify five individuals. How many times did you
6 meet with Travis Waters?
7
A. I estimate I've probably spoken with
8 Mr. Waters probably 10 times.
9
Q. Some of those in person and some by
10 telephone?
11
A. Yes.
12
Q. When was you r most recent discussion
13 with Mr. Waters?
14
A. August.
15
Q. What information did Mr. Waters provide
16 to you that played a part in preparing your opinions?
17
A. In terms of preparing my opinion, the
18 information specifically from Mr. Waters was 19 provided a tour of his building and explained
20 basically what various pieces of equipment in his
21 building are and what they do and what the - any
22 materials that were associated with the use of that
23 particular piece of equipment and what materials may
24 have been discharged to the wastewater system.
25
Q. Was Mr. Waters the source of til a MSDS
r-- PAGE 46 _ _ _ _ _ _
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1
Q. Explain for me what you learned from
2 Mr. Boyack that assisted you in preparing your
3 opinions.
4
A. Mr. Boyack explained the processes and
5 the equipment and the materials being used in the
6 prepress area. Basically, what they do is they use
7 photographic techniques to prepare materials, you
8 know, things like metal plates that go down to the
9 printing presses themselves. So for all practical
10 purposes it's just a photo lab.
11
Q. Did Mr. Boyack explain to you how he
12 discharged chemicals used in the photo lab after he
13 _completed use of those chemicals?
14
A. Yes.
15
Q. Explain for me what he told you he did.
16
A. There are basically two machines there.
17 One is a film processer. That machine uses film
18 developer, a fixer, and water. And the spent
19 developer and fixer and wash water. first of all,
20 pass through a silver recovery unit, and then the
21 effluent from the silver recovery unit is discharged
22 to the drain.
23
Q. Did you observe the silver recovery
24 unit?
25
A. Yes.

_ _ _ _~~~ -

1 sheets you referred to?
2
A. Yes. Mr. Waters did provide the MSDS
3 sheets.
4
Q. Did you receive MSDS sbeets by anyone
5 other than Mr. Waters?
6
A. Yes. Some were provided by Jeanie
7 Reimer, R-e-i-m-e-r.
8
Q. Anyone else?
9
A. I obtained some MSDS sheets from
10 manufacturers.
11
Q. Anyone else?
12
A,,~pt that I recall.
13
Q; i'Did Mr. Schuster provide you directly
14 with any MSDS sheets?
15
A. I donHnow for sure if they came from
16 Mr. Schuster or if I got all of them from Mr. Waters.
17
Q. Wbo is Rick Boyack?
16
A. He is a Printcraft employee.
19
Q. Do you know what Mr. Boyack's position
20 is at Printcraft?
21
A. If I talk with him in relation to the 22 they call it a prepress, which essentially is the
23 photographic part of Printcraft's operations.
24
Q. Do you know what his position is there?
25
A. Not specifically.

PAGE 48 - - - - - - -_ _ _ _ _~_
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2
3

4
5
6
7
8
9

10
11

12
13

14
15
16

17
18

19
20

21
22
23

24
25

Q. Was it operating?
A. To the best of my knowledge.
Q. On what do you base that knowledge?

A. Mr. Waters telling me thatlliey were
using it. And it was plumbed into the system, and it
appeared to be -- it was plugged up, as in the
electrical cord was plugged up. So it appeared to me
to be a piece of equipment that was in service.
Q. Okay. You could observe that it was
discharging down into the plumbing which would go
down into the septic system if it was connected?
A. Yes.
Q. Did you form an expert opinion as to how
that silver recovery unit was being rnaintained?
A. No.
Q. Did you form an expert opinion as to
whether or notthat silver recovery unit was
operating properly?
A. No. That was outside of what we were
aSked to do.
Q. How long did you actually talk with
Mr. Boyack?
A. In total probably an hour.
Q. On more than one occasion?
A. Yes.
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1
Q. How many times did you meet with him?
2
A. Twice.
3
Q. For an hour each or an hourtotal?
4
A. An hour total.
5
Q. Do you know how long Mr. Boyack had
6 worked at Printcraft?
7
A. No.
8
Q. Do you know if he's still employed
9 there?
10
A. No.
11
Q. When did you last meet with him?
12
A. Proba bly January of 2008.
13
Q. Who is Todd Landon?
14
A. Let's see, Todd Landon is another
15 Printcraft employee.
16
Q. Do you know his position or
17 responsibllities?
18
A. I believe he runs the fiexo press,
19 f-l-e-x-o press.
20
Q. How many times did you meet with
21 Mr. Landon?
22
A. Probably once.
23
Q. Forwhat duration?
24
A. Maybe half hour.
25
Q. What did you learn from Mr. Landon that
r-- PAGE 50
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1 practice at the time I visited.
2
Q. Did they discuss with you if that
3 practice had modified?
4
A. Yes.
5
Q. What did they explain had been their
6 prior procedure?
7
A. Their prior procedure had been to wash
8 the water-soluble ink down the drain.
9
Q. Which would then go into the septic
10 system?
11
A. Yes.
12
Q. Did they indicate to you whether there
13. was any pretreatment facility or pretreatment method
14 used?
15
MR. GAFFNEY: Let me stop you right there.
16 I thought we had established that at the time he came
17 out the septic had been disconnected.
18
MR. FULLER: That's correct.
19
MR. GAFFNEY: So then nothing that he
20 observed would have gone down the septic system.
21
MR. FULLER: I didn't ask his observation.
22 My question was what the employee, what Mr. Landon
23 told him had been their prior procedure before
24 disconnection.
25
Q. BY MR. FULLER: Is that how you
,...... PAGE S2 - - - - - - - - -_ _ _ _- - ,

1 contributed - was the basis for your opinions?
2
A. Mr. Landon explained the - how the
3 fiexo press itself works, the materials that are used
4 in the fiexo press operation and how he would clean
5 the equipment after use.
6
Q. Tell me what he told you with regard to
7 cleaning the equipment.
8
A. The flexo press basically has a series
9 of troughs that contain ink and a series of rollers
10 that transfer ink to whatever it is that is being
11 printed. At the end of a run, ink from each 12 they'retccw.~d stations, so ink from a given station
13 would be' poured back into the original container, and
14 there would be just a small amount ofresidual ink.
15 Their practice at the time I visited VIas to drain
16 each station as best they could and to wipe it out
17 using paper towels, cleaners, and discard that as
18 solid waste.
19
On occasion ink would become
20 contaminated, basically mixed with other inks from
21 upstream in the process, and they would not want to
22 reuse that in k, so they discharged that ink into just
23 a 55-gallon drum that would be disposed as 24 disposed by, you know, some waste disposal facility
25 whenever the drum is filled. So that was their

1 understood the question?
2
MR. GAFFNEY: Then I want you, Bob, to make
3 sure that you don't infer or speculate. Tell him
4 exactly what you were told. Do you understand the
5 distinction? In other words, you had a conversation
6 with-7
THE WITNESS: Right
8
Q. BY MR. FULLER: My question was what
9 Mr. Landon told you had been their pro~edure before
10 they modified it and began using the 55..gallon drum.
11 Is that how you understood my question?
12
A. I don't know that Mr. Landon told me
13 that information.
14
Q. From whom did you gather that
15 information, if not Mr. Landon?
16
A Let's back up. So specifically which
17 information are you referring to?
18
Q. You iRdicated that you were told at
19 Printcraft that before they began using the 55"9allon
20 drum they had a different procedure which then was
21 modified. And I asked you to tell me what procedure
22 they used before they modified it. And you said they
23 would drain the excess ink and then wash it in the
24 sink, and it would go down the drain.
25
A. Okay.____________________--J
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1

Q. Who told you that?
A. That is my understanding of their
3 procedure. As far as who told me that specifically,
4 I don't know.
5
Q. Who could have told you?
6
MR. GAFFNEY: You're asking him to
7 speculate.
8
Q. BY MR. FULLER: You have identified five
9 individuals who you interviewed in preparation for
10 your report. Would thai information have come from
11 one of those five individuals?
12
A. Yes.
13
Q. So as I understand it you can't tell me
14 if it was Mr. Waters or Mr. Boyack, Mr. Landon,
15 Mr. Gaddie, or Ms. Reimer, but it would have been one
16 of those five?
17
A. Certainly one of the five or one or more
18 of the five.
19
Q. Who besides Mr. Landon explained to you
20 the process, tile cleaning procedures used regarding
21 the flexo press?
22
A. Mr. Landon and Mr. waters.
23
Q. So the information as to how they
24 cleaned the trays, the stations, must have come from
25 either Mr. Waters or Mr. Landon. Would you agree

2
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1 with that?
2
A. Yes.
3
Q. Did Mr. landon state anything more than

:J

1]
I

j

4 what you have told me regarding the cleaning
5 procedures used before they began using the 551/allon
6 barrel?
7
A. Not thatl recall.
a Q. Do you know how long Mr. Landon worked
9 at Printcraft?
10
A. No.
11
Q. Do you know if he's still employed
12 there? f.li.1.1
13
A:lf\1b.
14
Q. Who is Curt Gaddie?
15
A. Mr. Gaddie is the Printcraft employee
16 who explained the processes in the litho press area.
17
Q. Can you tell me what he told you?
18
A. Well, he expla ined the general -- based
19 on how the litho press itself works, and explained
20 that the main use of reverse osmosis water in their
21 building is related to the litho press and as he
22 pointed out another component of the litho press,
23 which is a chiller storage unit for another of the
24 solutions.
25
Q. What did he explain to you was the

~~-

1 use - how is reverse osmosis water used in the litho
2 press operation?
3
A. In the,litho press there's some aluminum
4 plates that actually have a mirror image of the image
5 that they're trying to print. And a plate is bathed
6 with water, water adheres to part of the plate, not
7 other parts of the plate. And then that plate is
8 immersed in an oil-based ink so that ink will stick
9 to the part of the plate that's not water we~ and
10 then that ink is transferred to paper. So in order
11 to prepare the aqueous solution, they use extremely
12 pure water which is reverse osmosis treated water.
13.
Q. Did Mr. Gaddie indicate to you the
14 quality of reverse osmosis water needed to operate
15 the litho press?
16
A. I believe he did.
17
Q. And how much did he indicate was needed
18 to operate the litho press?
19
A. The press that was insta lied at the
20 time, I believe it was something like 5 gallons a
21 week. Not much.
22
Q. At the time you toured or -let's back
23 up. At the time you interviewed Mr. Gaddie, was
24 there any equipment other than the litho press that
25 was using reverse osmosis water?
r-- PAGE 56 --=-------~---==-v

1
A. Not that I'm aware of.
2
Q. Do you know if Mr. Gaddie is employed at
3 Printc:raH?
4
A. No.
5
6
7

8
9

10
11

12
13

14
15

16
17
18
19
20

21
22
23
24
25

Q. He's not or you don't know?

A. I don~ know.
Q. Who is Jeanie Reimer?
A. She's another Printcraft employee. My
understanding is that she's an assistant to
Mr. Waters.
Q. What information did Ms. Reimer provide
to you that was used to form your opinions?
A. She provided some MSDS sheets.
Q. Anything else?
A. Not that I recall.
Q. So did you have any discussions _. other
than the MSDS sheets, did Ms. Reimer provide you
orally with any information that formed the basis of
your opinions?
A. No.
Q. So she was simply a source for the MSDS
sheets?
A. Yes.
Q. How long did you talk with Mr. Gaddie?
A. Probably half an hour to an hour.
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1
Q. On more than one occasion?
A. I only recall one.
2
Q. I apologize ifthis is a repetition.
3
4 Other than those five individuals, did you speak with
5 any other employees or officers at Printcraft?
A. I would have had very casual contact
6
7 with people like receptionists, but no -- certainly
8 no detailed conversations about any technical matter.
Q. And clearly the majority of the
9
1
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10 information that you received came from Mr. waters?
A. Yes.
11
Q. You also indicate that you examined MSDS
12
13 sheets for the products used by Printcraft Press.
14 You have attached as attachment 24 to your report a
15 list, including item No. 29 of material safety data
16 sheets. Are you familiar with that list? I believe
17 it's the very last page of your report.
A. Yes. Okay.
18
Q. You've identified MSDS sheets starting
19
20 with A and going through GG. Is this a complete list
21 of the MSDS sheets you referred to in preparing your
22 report?
A. No. These are the MSDS sheets for
23
24 materials that may have been discharged to
25 wastewater. I was provided with additional MSDS
r - PAGE 58
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17 understand that they have any relation to
18 concentration. Can you help me understand if I'm
19 confused?
20

A. Okay. One of the portions of an MSDS

21 sheet is a listing of the ingredients of a material
22 and the concentration of that particular ingredient
23 So that's part of the information we need in order to
24 calculate the concentration of a particular
25 ingredient in wastewater.
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1 sheets for materials that were not discharged to

1

Q. All right. Did you ask for any MSDS

2
3
4
5
6
7
8
9

2
3
4
5
6
7
8
9

sheets that you were not provided?
A. Yes.
Q. What did you ask for?
A. Thafs incorrect No. To the best of
my knowledge I was provided with MSDS sheets for
everything I requested.
Q. You also indicated that you reviewed
published reports that described the geology of the
vicinity of the site. Can you explain for me what
published repa-rts you reviewed?
A. Yes. I believe it's one of the first
few attachments. There's a fairly recent geologic
map of - it's called the geologic map of the Idaho
Falls south quadrangle, Bingham and Bonneville
counties, Idaho.
Q. I note in the middle of that map, which
is aftachment 2 to your report, is a dot or a marker
identified as Sunnyside utility septic system. Who
located that?
A. I did.
Q. You placed that dot on that map?
A. Yes.
Q. Tell me the process by which you made
that location.

10
11
12
13
14
15

16

17
18
19
20

21
22

LJ

1
A. The MSDS sheets list ingredients of
2 whatever product the MSDS sheet applies to. The
3 information on ingredients and their concentrations
4 is something that I use in order to calculate the
5 maximum likely concentration of an individual
6 constituent in wastewater and how that concentration
7 may have changed over time, and that was part -- the
8 change of concentration over time is part of the
9 basis for my opinion.
10
Q. And the MSDS sheets reveal the change of
11 concentration over time?
12
A. No. I didn't say that. The MSDS sheets
13 . provide information on concentrations of various
14 ingredients of a particular material.
15
Q. Then you've missed me as to how those
16 MSDS sheets relate to concentration. I don't

23
24
25

wastewater either because they were in a process or
simply were not discharged or, in some cases, MSDS
sheets or materials that they simply don't use.
Q. The items identified on item No. 29 of
your attachment 24, were you told by Printcraft Press
that each of these items were discharged into the
septic system?
A I don't know thatl was told that
specifically. These are MSDS sheets for materials
that are used in the prepress area, which is A
through J .and then materia Is used in the flexo press
area, whlM1is the remainder. So my understanding is
that thes~ materials could potentially have been
discharged into the wastewater system.
Q. Who told you that?
A. I guess that's my interpretation based
on conversations with Mr. Waters, Mr. Landon, and
Mr. Gaddie, and Mr. Boyack.
Q. What did you learn from your review of
these MSDS sheets that contributed to _.
A. lihink you need to be more specific.
Q. I wasn't quite finished. What did you
learn from your review of these MSDS sheets that form
a basis for your opinion?

10
11
12
13
14
15

16

17
18
19
20

21
22
23
24
25
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1
A. I basically started with other maps on
2 which I could reliably [ocate the septic system based
3 on other landmarks and then scaled to locate the
4 pOint on this map.
5
Q. What does that location tell you from
6 looking at this geological-I'm assuming that the
7 large map at the top relates to the graphs at the
8 bottom; is that correct?
9
A. Yes.
10
Q. Okay. Can you explain that relationship
11 for me.
12
A. Okay. If you look on the map, there are
13 two lines that are marked AA prime and BB prime.
14 Those two lines are the locations of geologic cross
15 sections. Those two geologic cross sections are
16 shown at the bottom of this figure as cross sections
17 AA prime and BB prime.
18
Q. What was the source of the cross
19 sections down at the bottom?
20
A. They were prepared by Mr. Phillips and
21 Mr. Welhan.
22
Q. So this was a single page?
23
A. Yes.
24
Q. They were already in place there?
25
A. Yes.
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1
Q. Okay. So you make an assumption that
2 your projection is accurate; is that right? It's an
3 assumption rather than an exact location?
4
A. Well, I'll certainly say that this pOint
5 does not fall exactly on this cross section, and,
6 therefore. I am projecting this location onto this
7 cross section.
8
Q. Having made that projection, what do the
9 graphs at the boltom indicate is the substrata under
10 the septic system?
11
A. The Sunnyside septic system falls
12 between cross sections AA prime and BB prime, and the
13. projected material-I'm sorry. The material
14 between the projected location on the Sunnyside
15 system on both sections·- oh, boy. It's not highly
16 legible here. but it's basically - it's essentially
17 river cobbles, sand and gravel.
18
Q. Did you review any other geological
19 reports other than what's attached as attachment 21
20
A. The other related document is a
21 hydrogeological report published by the USGS, and
22 it's in a reference list under Garibedian (phonetic).
23 And the other geological related information is
24 observation - well, hydrographs that r obtained from
25 the Idaho Department of Water Resources.

PAGE 62
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Q. How did you translate from the dot at
1
2 the top on the map down to the graphs at the bottom?
A. res a simple projection. It's standard
3
4 procedure.
Q. Can you explain it for me?
5
A. Yes. Essentially what you do is you run
6
7 a line perpendicular to the cross section to the
8 point in question, and where that perpendicular
9 intersects the cross section is marked as this line
10 at the bottom on the cross section itself.
11
Q. Okay. So we just track down from above
12 down tOlthe graphs at the bottom; is that correct?
A.IYou basicaHy project perpendicular to
13
14 the cross section to this point as you're the
15 distance from the end of the cross section to this
16 perpendicular, and the distance on the cross section
17 line on the map view is the same as the distance on
18 the cross section itself at the bottom.
19
Q. Okay. Explain for me why the word
20 projected is located at the bottom. Help me
21 understand what that means.
A. It means that this point is not exactly
22
23 on the cross section itself. So I used that
24 projection of a perpendicular to locate where this
25 point would fall along this cross section.

i
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1
Q. Those documents weren't attached to the
2 report?
3
A. The Garibedian document is one of the
4 large publications that I said was readily available
5 and did not provide to you. And then the
6 observational hydrograph is in the package of things
7 I gave you today.
8
Q. Can I ask you to look at attachments
9 number 8 and 9. These are, if I understand right,
10 aerial photos. How were those two documents - fet
11 me back up. Were those two documents utilized in the
12 process of locating •• placing the location on
13 attachment 2?
14
A. No.
15
Q. What were the purpose of those two
16 documents, attachments aand 9?
17
A. The primary use of them is to show that
18 the subsurface materials in the vicinity are fairly
19 course textured. I mean, immediately to the east and
20 southeast of the Sunnyside septic system there's an
21 active gravel pit.
22
Q. Okay. I'm not that familiar with Goggle
23 pictures. Did you actually input the ··Iet's look
24 at attachmenf 8. It says, SUI septic system, and
25 then there's what appears to be a graphic of a
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1 the process wastewater that came out of the printing
i thumbtack. Did you actually input that 2 machines or the litho press or the flexo press?
2
A. Yes.
3
Q. - to make that change? Okay. And is
A. Okay. Well, the litho press isn't
3
4 really relevant because that water is not discharged
4 the same thing true with Exhibit *-O09? It's got a
5 to the sewer. So I focused on the, I guess,
5 similar graphic, which looks like a labeled
6 wastewater in other parts of the building.
6 thumbtack.
7
A. Yes. And just to clarify, attachment 9
Q. Was there any measurements made by you
7
8 or calculations done by you on the quantity of
8 is just a zoomed in version of 8.
9 wastewater produced by the equipment with the
Q. I see. Okay. Just more detailed?
9
10 exception of the RO and the water softener? We'll
10
A. Yes.
Q. Okay. When did you prepare these two
11 talk about those in just a minute.
11
12
12 documents?
A. Okay. All right In the prepress area
A. [guess I don't know the exact date, but
13. there's a film processer. There's a water bath or a
13
14 it would be December 2007 through February 2008 is my
14 wash water that is -- that wash water is flowing
15 whenever the machine is in use. So one of the
15 best guess.
Q. So the purpose of attaching these is
16 gentlemen who works in the prepress area, he
16
17 simply to indicate that the septic system is located
17 measured -- I take that back. Got a quantity of
18 near a gravel source?
18 water per time from the manufacturer and the
19
A. Yes.
19 gentleman in pre press measured the length of time as
Q. Does it serve any other purpose?
20
20 a function of the amount of film that was processed.
A. Well, I'd have to refer back to my
21
21 So based on that I was able to make an estimate of
22 report to see if I said anything else. My
22 the quantity of wash water that would be discha rged
23 recollection at the moment is that the primary use is
23 from the film processer.
24 simply to show that the materials immediately
24
Q. What was that estimate?
25
25 adjacent are grave! -- sand and gravel.
A. You know, I'd have to loole at my notes
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1
Q. Okay. You also indicated that you
2 relied upon teohnical calculations performed. I'll
3 give you just a minute. It might be helpful if you
4 tum back to page 2 of your report.
A Okay.
5
6
Q. You relied upon technical calculations
7 performed to determine water usage and wastewater
8 flows. Who performed those technical calculations?
9
A. I did.
10
Q. Can you explain for me what calculations
11 you performed.
12
A,., ~ay. So we'll start with water usage
13 by Printiraft. So they have several-- so I was
14 trying to calculate the quantity of water that would
15 have been discharged as wastewater. So part of that
16 is simply sanitary wastewater. I calculated that
17 based on the number of employees there and an
18 average, you know, per capita wastewater production
19 rate that's specified in Idaho regulation.
20
The next component is, I guess, water
21 that was produced from their water softener and their
22 RO system.
23
And then another component is just
24 general process water.
25
Q. What calculations did you do regarding

~~

PAGE 68 __________________________

1 to be sure, but it's a fairly modest flow. /t's
2 something like a half gallon a minute and - well,
3 how long that water would be on would be dependent
4 upon how much film they were processing. It's not a
5 large flow.
6
Q. Did you make a determination of
7 ga/lonage per day used by the film processer?
8
A. I believe I did.
9
Q. Do you recall what that was?
10
A. Not right offhand.
11
Q. Is that number included in the
12 calculations in your report?
13
A. No, but it's included In some of the
14 material provided in response to your request today.
15
Q. Okay. In a minute we'l/ get to the
16 total amounts that you've shown on your graphs that
17 show the quantity of water that was used on an
18 average weekly basis?
19
A. Uh-huh.
20
Q. Did you include in that calculation the
21 wastewater produced by the machinery?
22
A. Yes. By the machinery that would
23 discharge to the sewer.
24
Q. You also indicate that you referred to
25 product ingredient concentrations. Is that different
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from the MSDS sheets?
2
A. Thafs information obtained from the
3 MSDS sheets.
4
Q. Okay. From any other source?
5
A. Okay. Let's back up to clarify
6 something. That product ingredient concentrations is
7 referring to technical calculations. \M1at I'm saying
8 here is I calculated concentrations of ingredients.
9
Q. Okay. You also talk about other
10 miscellaneous calculations. What were those?
11
A. Like I said, it's a catchall term for
12 anything that doesn't fan within the things that are
13 specifically called out. For example, you know, if I
14 needed to know the - you know, say, the area of film
15 that they processed, you know, I'd multiply the
16 length times the width and I'd get the area. So to
17 me that's a miscellaneous calculation.
18
Q. Okay. Can you identify the products
19 that you looked at when you referred to product
20 ingredient concentrations?
21
A. It's the products that are - for which
22 II[sted the MSDS sheets.
23
Q. Any others?
24
A. Not that I recall.
25
Q. So they'd be all the ones listed in

'
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1 subpart 29 on attachment 24, the very last page of
2 your report?
3
A. To the best of my knowledge.
4
Q. You don't recall any others that aren't
5 identified there?
6
A. Right
7
Q. Who gave you the product ingredient
8 concentrations, or did you calculate those yourself?
9
A. I determined the concentrations of
10 ingredients in particufar products from the MSDS
11 sheets. And I calculated concentration in wastewater
12 based pnJ.he concentration of the original
13 jngredie~t how much of that ingredient - excuse me
14 .- concentration of ingredient in a product, how much
15 of that product was used and how much it was diluted
16 by the wastewater flow, so I did the calculations.
17
Q. What was the source for the quantity of
18 product used on any given day?
19
A. That was determined - in the prepress
20 areas determined based on conversations with
21 Mr. Boyack and Mr. waters and some measurements that
22 a different Printcraft employee made for me in terms
23 of how long the machine was on to process a given
24 quantity of film, and then we had information on how
25 much film they used in a given period af time. So

1 based on that sort of information we were able to
2 estimate the quantity of products that were used in
3 the prepress area.
4
Q. Who was the other individual that you
5 mentioned?
6
A. I don't know. I don't know,
7
Q. But he's the one who told you actually
8 how much film went through over agiven time period?
9
A. Wlat he told me was it takes this length
10 of time for the machine to process this much film.
11 He just ran a couple of different lengths of film
12 through the machine and gave me, you know, I think,
13 - three different lengths of time for processing three
14 different amounts of film.
15
Q. Did you take any steps to verify the
16 accuracy of those numbers?
17
A. No.
18
Q. Were you present - did you observe
19 while it was occurring?
20
A. No.
21
Q. You don't know his name?
22
A. I don't recall it.
23
Q. But it wasn't one ofthe five that we've
24 identified?
25
A. I don't know who it was. I mean -

r--

PAGE 72 ---~---------=---v

1
Q. Okay. And that was specifically in the
2 film processing?
3
A. Yes.
4
Q. Who identified the quantities of
5 chemicals utilized in agiven day with regard to the
6 other machinery?
7
A. Based on conversations with Mr. Landon
8 in the ftexo press area, we discussed the amount of
9 material that would have been left as residual in the
10 trough that holds the ink on the flexo press and the
11 amount of ink that would be poured into ane af the
12 troughs on the f1exo press. So I used those amounts
13 as the maximum amount that could have been
14 discharged.
15
Q. What was that maximum amount?
16
A. For the residual amount of ink left in a
17 -left in the trough, we measured that using a
18 balance at the - at Pnntcraft as - my recollection
19 is it's .14 pounds.
20
Q. Okay. You didn't -21
A. Actually, I'd have to check my notes. I
22 mean, I do have a number. I do have a number that we
23 measured that I use as the basis far calculating how
24 much residual ink was - you know, could have been
25 discharged, And as far as how much could have been
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1 disposed as contaminated ink, I made a highball
2 estimate that it would be the entire amount of ink
3 that one could put in a station.
4
Q. How much was that?
5
A. Four pounds. Now, some of that ink
6 would have been consumed in the printing process
7 itself so, I mean, you would certainly not be
8 disposing of ink before you used it so that 4 pounds
9 estimate is definitely an overestimate.
10
Q. Okay. How many troughs were cleaned on
11 a daily basis? You determined the residual?
12
A. There are eight troughs on the fiexo
13 press, and so they would clean eight troughs per day.
14
Q. And would they be cleaned more than once
15 a day?
16
A. My understanding is that they would make
17 one run per day.
18
Q. That's based upon what, your
19 understanding?
20
A. Talking with Mr. Landon.
21
Q. Did he ever state to you that they had
22 done mOTe than one run in aday?
23
A. No.
24
Q. You also indicate that you reviewed
25 other documents related to this case. Can you
~ PAGE 74
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1 Perhaps that's the document that we need. Okay.
2 I'll come back to that in just a minute.
3
It also states that you made a visual
4 examination of the Sunnyside Indusfrial and
5 Professional Park, the pit in which the septic system
6 is located and a portion of the gravel pit adjacent
7 to the septic system. Can you explain for me on how
8 many occasions you went and viewed ··Iet's talk
9 about those one at a time. How many times did you
10 make a visual examination of the park?
11
A. I've driven to the park, oh, several
12 times.
13·
Q. Do you know how many?
14
A. Oh, let's say five.
15
Q. Were you accompanied by others on those
16 examinations?
17
A. Sometimes, yes; sometimes, no.
18
Q. Okay. Who accompanied you?
19
A. On one occasion Mr. Schuster and I drove
20 through. On another occasion another North Wnd
21 employee named Nicole. Unfortunately, I don't recall
22 Nicole's last name, and she is - she's left. All
23 other times I would have been alone.
24
Q. What was Nicole's purpose in going with
25 you?

--------------.,r--
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1
A. We were taking a windshield survey to
2 estimate the number of people who might be working in
3 the park, various businesses. So I needed someone to
4 take notes for me.
5
Q. So it was just a drive through?
6
A. Yes.
7
Q. And count the people on the street?
8
A. It was count what looked like privately
9 owned vehicles, as opposed to commercial vehicles.
10
Q. What was the purpose of that?
11
A. I needed a number for the number of
12 people who could be contributing wastewater to the
13 Sunnyside facility.
14
Q. What number did you determine based upon
15 your visual examination?
16
A. My estimate was 81 people-orexcuse
17 me - 81 people not including Printcraft.
18
Q. And thaf was based upon, if I understand
19 it, you drove through and counted the number of
20 people and the number of cars?
21
A. I counted the number of what looked like
22 private noncommercial vehicles.
23
Q. And you multiplied that by how many?
24
A. One. And, coincidentalfy, later I found
25 a spreadsheet where apparently either Mr. Beck or

1 identify for me what other documents you reviewed?
2
A. Yes. As we were provided with a -I
3 guess I would call it legal correspondence.
4 Basica[ly, ifs a series of documents like, you know,
5 affidavits, response to discovery, complaints.
6 There's actually a listing of that·· of that
7 information in --I believe it's probably the first
8 or second piece of information in the file folder in
9 response to your request No.5, the information
10 that·- is that fight? Ifs probably the largest
11 folder rightthere.
12
Q.I¥~U actually viewed court documents,
13 complaints?
14
A. Yes.
15
Q. Responses to discovery?
16
A. Yes, just to get background fOf what had
17 transpired.
18
Q. Who provided those documents to you?
19
A. Our client
20
Q. That would be Mr. Schuster?
21
A. Correct It's probably the first or
22 second page in that folder.
23
Q. Okay. Can you identify it for me.
24
A. Wrong folder.
25
Q. We'll get that in just a minute then.
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1 Mr. Woolf had done the same sort of tally. only they
2 had information - it looks to me like they have
3 information from talking with individual businesses.
4 That's the one. And he came up with a slightly
5 larger number of people.
6
Q, As you made that visual examination, did
7 you actually go in any businesses?
8
A. No.
9
Q. Did you talk to anybody about the number
10 of people who worked in any specific facility?
11
A. No.
12
Q. What did you learn from your visual
13 examination ofthe park thatformed a basis for your
14 opinion?
15
A There's several vacant lots in the area
16 in which soil is, basically, bare. It's not
17 vegetated. So I was able to get an impression of the
18 soil type in the area.
19
Q. Anything else?
20
A. No.
21
Q. You also indicate that you conducted a
22 visual examination ofthe pit in which the septic
23 system is located?
24
A. Yes.
25
Q. How many times did you view the pit?
PAGE 78 _ _~_ _ _ _-
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A. I think I've seen the pit twice.
1
Q. Who accompanied you on those visits?
2
A
I believe I was alone in the times I've
3
4 seen the pit

5

Q. Nicole didn't go with you?

6

A. I was alone.

Q. Okay. On both occasions you were alone.
8 Did you go into the pit?
A. No.
9
Q. Explain for me your examination of the
10
11 pit.
12
A..t,Qn one occasion I just stood at the edge
13 of the roaeJ and saw what you can see from the edge of
14 the road. So you can see soil horizons exposed in
15 what - I guess it would be the south wall of that
16 pit.
Q. You'fe talking about your first visit?
17
18 Why don't you turn with me to your attachment NO.9.
A. Okay_
19
Q. You've indicated you'd been there on two
20
21 occasions. Let's talk first about the first
22 occasion. Is that a depiction of the pit that you're
23 talking about?
A. In the upper left-hand corner, yes.
24
Q. Okay. Can you identify for me where you
25

7

1 stood when you viewed the pit on the first occasion.
2
A. Okay. So let's clarify. The first
3 occasion was immediately after my first visit to
4 Printcraft, so that would have been probably late
5 November of 2007, and I basically walked down this
6 edge right here. So there was snow on the ground.
7 Really not much useful information.
8
Q. So did you park your vehicle on
9 Professional Way?
10
A. I would have parked somewhere up here.
11
Q, And then there is a division - what
12 appears to be a division line between the septic
13. system and the adjacent gravel pit and you can seea
14 dark line there. Is thatthe area where you walked
15 down?
16
A Yeah. It would have been along this
17 edge.
18
Q. Okay. Describe for me what you
19 observed.
20
A. There's a pit There was -- I mean,
21 basically the soil was covered with snow so - at
22 least on the bottom, which is the area that's really
23 of interest, there's not much useful to see because
24 the soil was covered with snow. And there's, you
25 know, a couple of pipes sticking out of the ground

-------------'*"""""11

1 which are probably, you know -I mean, probably
2 clean out plugs for maintaining the pipelines leading
3 to the pit. But, really, you know, since there was
4 snow on the ground, nothing really useful to see.
5
And then later, probably, I would guess
6 March of last year, 1stood here, looked in. you
7 know. just what you could see from looking this way
8 into the pit.
9
Q. So on the March occasion you stayed on
10 Professional Way?
11
A. Yeah. I mean, you can see into it abit
12 from here.
13
Q. What was your purpose of going the
14 second time?
15
A Well. what I would like to see is soil
16 exposed at the bottom of the pit And, ideally, what
17 you'd like to see is the subsurface but,
18 unfortunately, you know, I mean, the way to do that
19 is with a drill rig, and we weren't going to do that.
20 But since -- since I'm basically interested in soil
21 texture, what I would like to do is simply get the
22 best understanding I can about the grain size of the
23 soils present in this viCinity.
24
Q. Am I correct that the soil substrate is
25 exposed in the scarp going down into the bottom of
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1 the pit, the sidewall of the pit?
2
A. Yes. You could see the soil above the
3 bottom of the pit and the sidewalls.
4
Q. That wasn't covered with snow?
5
A. Not in - not in March. In November, I
6 guess, some was, some wasn't.
7
Q. Were you able to observe the scarp as
8 you walked along the side of the pit in the November
9 visit?
10
A. Yeah. You can certainly see that
11 there's a scarp there.
12
Q. What did you learn from that
13 observation, that visual examination of fhe pit?
14
A. I just got a better feel for the general
15 layout, you know, the configuration of, you know,
16 yes, indeed, this is where the p~ is. I mean,
17 there's really nothing that I learned from looking -18 you know, physically looking at that pit in November
19 that I could not have learned from maps Of, you know,
20 the description of the soil type on the septic tank
21 permit applications,
22
Q. If there was nothing else that could be
23 learned, why did you go?
24
A. Curiosity, to try to do a thorough job.
25 And also when I made the trip 1n November, I didn't
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1 know that there v(as nothing to be learned.
2
Q. Okay. You motioned that you walked down
3 here and then you just motioned that you walked along
4 the side of the backside. Did you circumnavigate the
5 pit?
6
A. I think I just motioned that I walked
7 along this side.
8
Q. Okay. And then did you walk along ··1
9 don't know if this is this would be south. Did
10 you walk along the south side of the pit?
11
A. No. I - to the best of my recollection
12 I only ,¥aU!~d along the east side.
13
Q. lIn recall correctly, there's like a
14 pile of dirt ora berm or something piled up there
15 along the side. Is thatthe path that you took as
16 you walked along the side of it?
17
A. I don't recall if there was a berm there
18 or not but I just walked along the eastem side of
19 the pit
20
Q. Okay.
21
MR. GAFFNEY: I need a break.
22
MR. FULLER: SUre.
23
(Bryan Smith joined the deposition.)
24
(Daniel Beck left the deposition.)
25
(A recess was taken from 12:11 p.m. to
.0
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1 i :23 p.m.)
2
Q. BY MR. FULLER: We're back after alunch
3 break. Are you prepared to proceed, Bob?
4
A. Yes.
5
Q. As we took a break, I was in the process
6 of questioning you regarding attachments 8 and 9, if
7 I remember right. Which one have you got open to
8 there?
9
A. Both.
10
Q. You were identifying for me the area in
11 which you walked as you inspected the property. You
12 had indicated that you had been there twice in
13 - preparation of your report, once in November and then
14 once again in March. Do I recall that correctly?
15
A. Yes.
16
Q. Do you recall when you were there in
17 November?
18
A. Late November. I could look up the
19 exact date, but I don't have it in my head.
20
Q. Do you have that information with you?
21
A. No.
22
Q, Can you describe for me once more what
23 direction·· you came in off Professional Way and
24 walked along the edge of the pit moving in a south
25 direction; is that correct?
r--- PAGE 84 --~------_ _ _ _~

1
A. I basically walked south along the
2 eastern boundary of the pit
3
Q. If you were looking west, how far west
4 of you was the pit? If you'd have taken a step to
5 the west, would you have fallen into the pit?
6
A. Oh, I was probably within 10 feet.
7
Q. Within 10 feet. Okay. If you're within
8 10 feet, what could you actually observe at the
9 bottom of the pit?
10
A. Probably see most of the bottom.
11
Q. But you weren't at the edge looking down
12 into the pit; you were 10 feet away?
13
A. I believe I said I was within 10 feet
14
Q. So you were closerthan'10 feet?
15
A. Yes.
16
Q. At any point did you go down into the
17 bottom of the pit?
18
A. No.
19
Q. At any point did you •• okay. You had
20 indicated that you took pictures. Can you tell me
21 what you took pictures of in the pit that day?
22
A. Actually, I have photos in one of the
23 folders in response to your request.
24
Q. Okay. Why don't we - let me ask you
25 about one photo and then we'll examine the photos
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1 that you did give me. This VIas a photograph -I
2 guess we'd better mark this.
(Exhibit *-004 marked.)
3
Q.
BY MR. FULLER: Handing you what's been
4
5 marked as Exhibit *·004. Can you explain for me what
6 this is a photograph of •• is this a photograph?
A It appears to be a photograph.
7
Q. We received this from you today. Can
8
9 you explain for me why this was in the materials you
10 provided us?
A Ifs provided in response to your
11
12 requestfor materials that were provided to me.
Q. Who gave you this photograph?
13
A.
It came from our client.
14
Q. Do you know when you received this?
15
A. Not specifically. It would have been in
16
17 the materials we received, say, October through
18 December of 2007.
Q. Why VIas this picture·· how was this
19
20 picture referenced in your report?
A. It wasn't
21
Q. Did this photograph or its contents play
22
23 any part in forming your opinions?
A. No.
24
Q. Why was this photograph given to you by
25
PAGE
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2
A. You'd have to ask my cfient that.
3
Q. Did he express to you a reason why he
4 gave it to you at the time it was conveyed to you?
5
A. No.
(Exhibit *-005 marked.)
6
Q. BY MR FULLER: I'm handing you what's
7
8 been marked as Exhibit No. "..005. This, again, was a
9 photograph that was provided to us today. Can you
10 tell me what that photograph is?
A. It appears to be a photograph taken in
11
12 the bottom.of the pit in which the Sunnyside utility
13 septic t~nk!fS located.
14
Q. Where did you obtain this photograph?
A. It was in the materials provided to us
15
16 by our client.
Q. When did you receive this?
17
A. I guess 1 don't know the exact date.
18
Q. Okay. It has a date there of November 8
19
20 of 2007 on the photograph. Do you see the date here
21 at the bottom of Exhibit *·005?
A. I see that
22
Q. Do you know, was the photograph given to
23
24 you after that date?
25
A. Yes.

Q, Was the photograph given to you before

2 you made your own inspection in November?
3

A. I don't believe so.

4
5
6

Q. Did you take this photograph?

7

A. No.

A. No.
Q. And do you know who did?

8
9

(Exhibit *·006 marked.)
Q. BY MR. FULLER: Did this photograph form
10 any part of the basis of your opinion?
11
A No. No. It's not cited in my list
12 of -Jist of references.
13
Q. You indicated that when you went14' well, never mind.
15
I'm handing you what's been marked as
16 Exhibit *..006. Can you identify that document for
17 me?
18
A. It's a photograph that was provided to
19 us by our client.
20
Q. Do you know who took that photograph?
A. No.
21
Q. Did you take it?
22
23
A. No.
24
Q. Do you know whose hand is depicted in
25 that photograph?
;-- PAGE
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1

A. No.

2

Q. For what purpose were you given this

3 photograph?
4
A. It was just part of the materials we
5 were provided. No explanation as to why.
6
Q. What part did this photograph play in
7 the preparation of your opinion?
8
A. None.
9
Q. Do you know where this photograph was
10 taken?
11
A. I'd have to speculate.
12
Q. Were you fold where it was taken?
13
A. I can draw an inference based on the
14 fact that the date on this photograph is the same as
15 the date on the previous photograph and the
16 similarity in the - it looks like the cobbles17 that the two photographs were probably taken in the
18 same vicinity.
19
(Exhibit *-007 marked.)
20
Q. BY MR FULLER: ['m next handing you
21 what's been marked as Exhibit *..007. This is another
22 photograph that you provided to us today. Can you
23 state for me what that photograph is?
24
A. It appears to be a photograph of a
25 partiaHy •• excuse me - partially burned document.
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Q. Do you know why that document was

2 provided to you?
3
4
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1 piece of circular concrete on the right·hand side of
2 the photograph is the opening of a septic tank?
3
A. Could be.
4
Q. For what purpose were you given the
5 photograph that's been marked as Exhibit *'()09?
6
A: It was simply part of the material we
7 were provided.
8
Q. How do you know that that's what it is?
9
A. It's my - just what it looks like to
10 me.
11
Q. Did you inspect any portion ofthe
12 septic system operated - or the tanks operated by
13 . Sunnyside?
14
A. No. The tanks are in the bottom of the
15 pit, and I testified that I have not been in the
16 bottom of the pit
17
Q. So you never removed that cap and looked
18 down in it for any purpose?
19
A. That's correct
20
Q. For what purpose ··1 asked that.
21
Did photograph No.9 play any part in
22 your formation of your opinion ••
23
A No.
24
Q.•• expert opinion?
25
A. No.

A. No.
Q. Did itform any part of the basis of
5 your opinion?
6
A. No.
7
Q. Where did you receive this?
8
A. It was provided by our client
9
Q. When you say "your client," in each case
10 you're talking about Mr. Schuster?
11
A. Yes.
12
Q. Did Mr. Schuster indicate why he gave
13 you that photograph?
14
A. No. It was merely part of a large
15 packet of materials we were provided.
16
(Exhibit *-008 marked.)
17
Q. BY MR. FULLER: I'm handing you what's
18 been marked as Exhibit *·008. Can you identify that
19 photograph forme?
20
A. It appears to be a photograph of a
21 partially burned document.
22
Q. Did you also receive this from
23 Mr. Schuster?
24
A. Yes.
25
Q. Did this form any part of the basis of
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1 your expert opinion?
A. No.

U

2
3

,J

4 purpose for giving you this document?
5
A. He did not

I

~J

J
11

1
Q. Did Mr. Schuster indicate to you why he
2 gave you that picture?
3
A. No.
4
Q. Are there other photographs that you
5 took that day, other than these?
6
A. lMlich day are we talking about?
7
Q. Well, you've indicated that you went
8 down, that you viewed the pit in early November, and
9 that you took some photographs. Okay. I pulled what
10 Ithought were all the photographs that were taken in
11 the pit in early November. Are there other
12 photographs that you took that we have not marked as
13 an exhibit?
14
A. Yes.
15
Q. Can you 16
MR. GAFFNEY: First of all, are you
17 suggesting that the ones you just showed to hfm that
18 he said he didn't take, he did take, or let's get a
19 little bit of organization to these photos.
20
Q. BY MR. FULLER: J'II hand you the file
21 from which those photographs were taken - they all
22 came out of this one?
23
A. The file folder that you need to look in
24 is NO.3. Ifs a fairly thin one.
25
Q. A thin one. Okay.

Q. What did Mr. Schuster state was the

6
Q. Do you know where this photograph was
7 taken?
8
A. I don't. I guess I WDuld speculate It's
9 also from the same location as the previous three
10 photographs.
11
(Exhibit *-009 marked.)
12
Q. ~6¥ MR. FULLER: It's also on the same
13 date; is·.I."
14
A. Thafs correct
15
Q. •• that correct?
16
A. Yes.
17
Q. And I'm handing you what's been marked
18 as Exhibit *·009. Where did you obtain this
19 photograph?
20
A. From our client
21
Q. Do you know what this is?
22
A. I believe it's looking into a - the
23 access to a septic tank.
24
Q. As you look at Exhibit *"()05, am I
25 correct that this is the circular·· it looks like a
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1
A. The last one in the corner.
2
Q. How did you know that the Sunnyside
3 septic pit was located - Sunnyside septic system was
4 located in that pit?
5
A. I believe Mr. Waters provided that
6 information.
7
Q. Mr. Waters didn't accompany you, if I
8 recall correctly?
9
A. That's correct.
10
Q. And no on e went with you - if I
11 remember right, you said you went alone to the
12 PrintcraH building and then went alone to the pit
13 after thai visit; is that correct?
14
A. Uh-huh.
15
Q. Did Mr. Waters give you directions how
16 to get there?
17
A. I assume that by that point I had a map
18 showing where it was, but he did not accompany me.
19
(Bryan Smith left the deposition.)
20
Q. BY MR. FULLER: Where is that map? Is
21 that one of the documents that we're looking at here?
22
A. If you look at the septic tank
23 applications and permit applications, at least one of
24 them has a sketch map. So from that ifs not hard to
25 figure out where it is.
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1
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4
5
6
7
8
9
10
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A. Yeah. Now, 1'/1 have to qualify it by
this photograph was taken sometime other than the day
on which I took photographs of this pit So it may
or may not be an accurate representation, but it
would have been standing somewhere in this vicinity.
Q. So there's •• I'm sorry. Go ahead.
A. So it would be east and slightly south
of the pit in which the Sunnyside system is located.
Q. Why did you go down into that gravel
pit?
A. Well, I did not go into the gravel pit
I was up on the flat ground above it So I'm
13· interested in the materials in which the septic
14 system is located. I can't really see those soils
15 here because they're below ground surface.
16
However, in a gravel pit, this pit
17 appears to be deeper than the pit in which the
18 Sunnyside system is located, so there's the
19 possibility that you might be able to observe soils
20 at a deeper elevation than one could observe over
21 here and, therefore, just get a better understanding
22 of what the material in which the septic leach field
23 is constructed are likely to be.
24
Q. What did you learn from your inspection
25 of the pit?

I
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Q. Was there any: kind of signage there that
indicated to you you were in the right location?
A. No.
Q. Did Mr. Waters request that you go and
inspect the system?
A. No.
Q. Did you tell him you were going to
inspect the system?
A. Yes.
Q. How did he respond?
A. Probably said okay.
Q.~nything further?
A \'rdon't recall anything unusual.
Q. You also indicated that part of your
report was based upon an inspection of •• the words
are "a portion of the gravel pit adjacent to th e
Sunnyside Utilities septic system" Is that the
gravel· pit located directly to the east of the septic
system?
A. Yes .
Q. You indicated you took some photographs.
Can you indicate for me using that attachment, which
is attachment 9 to your report, indicate for me where
you took photographs from, where you were standing as
you took photographs.

r

1
A. Very little. I mean, it baSically
2 confirmed what I was able to learn from other
3 sources. And from this aerial photo we've been
4 referring to, it appears that this is indeed a gravel
5 pit. My an the ground observation, yes, it appears
6 to be a gravel pit Yes, the material appears to be
7 sand and gravel. But ifs really only confirming
8 information I was able to get from other sources, and
9 I was only there for a few minutes, so I really did
10 not have time to perform any sort of detailed
11 investigation.
Q. Okay. Why did you not take any
12
13 photographs of the septic system or the pit in which
14 it was located?
15
A. Well, as I've pointed out. the soils
16 that I'm really interested in are below ground level
17 here. So the way that you would investigate those
18 soils would be to - you use a drill rig and collect
19 same core samples or dig a large hole. So in a sense
20 right next door somebody has already dug a fairly
21 large hole. It seems to me it would make more sense
22 to take advantage of this excavation that's already
23 there instead of trying to get permission to excavate
24 in here and potentially damage an operating system.
25 So I'm baSically just taking advantage of existing
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1
2
3
4
5

information that's likely relevant.
Q. Did you seek permission from anyone
before entering into either the pit or the septic
system area, the gravel pit orthe septic system
area?
A. As long as you're talking about the area
6
7 and not the pit, since I did not enter either pit
8 the large gravel pit, no. I mean, the area is not
9 posted so I just walked onto it
Q. Did you receive permission from anybody
10
11 for your inspections that day?
A. No.
12
Q. Did you cross any fence Jines to conduct
13
14 that inspection?
15
A No.
Q. Okay. When we get those picfures back,
16
17 ('II question you a little bit more on this, but
18 while we're waiting I'd like to return to your
19 opinion. If you would turn back to •• I believe it
20 would be on page 3. I'm sorry. Page 2. And there
21 you set forth you r first opinion.
Did you perform any testing of the soils
22
23 in the bottom of the septic pit?
A No. As I've testified before, I did not
24
25 enter that pit

PAGE 99

1
A. Yes. That coupled with air photos, soil
2 types that I can see, you know, exposed in the sides
3 of the pits.
(Exhibit *-010 marked.)
4
5
Q. BY MR. FULLER: I'm handing you what's
6 been marked as Exhibit *.010. I understand these to
7 be the photographs that were in the file that you
8 gave us. Did you bring each of those photographs
9 with you today?
10
A. No.
11
Q. Where did these photog raphs •• we
12 received these from you today; isn't that correct?
13
A. Yes.
14 .
Q. Where did these photographs come from?
15 Let's take them one at a time.
16
A. Okay. The five photographs that are
17 marked as Exhibit *-010 are the ones that I took of
18 the gravel pit that's just east of the Sunnyside
19 system in April of this year.
20
Q. So all of the pictures ··there's
21 actually two pictures on each •• well, there's two
22 pictures on four pages and one picture on page No.3,
23
A. Okay. I was referring to the first
24 five.
25
Q. Okay. The first five pictures you

(',:
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Q. Were you able to identify from your
inspection of the area what the soils were beneath
the septic system drain field at any depth?
A. The Dasis for my understanding of the
soil type is the - primarily the District Seven
Health Department's septic system permit
applications.
Q. And that's your attachment A. Let's see. Okay. One is attachment 3.
I believe the soil is described in here. Yup. Ifs
attachment 3. The second page, it's described as A,
sandy gravel. The nAn correspondences with a
classifidafrcfh in the technical guidance rna nual. And
there's a map that I referred to previously that
shows where the septic system is located.
If we look on page 3 about a third of
the way down there are references to three different
locations where the soil type is described. The
first is on the septic permit dated 8-15-96. The
second is on the same septic permit on the second
page, and the third is on a septic system inspection
report dated 8-23--96.
Q. Those documents were the basis for your
determining that it was a soil type A·2, sandy
gravel?
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personally took?
A. Correct.
Q. And these are all ofthe pit located
adjacent to where the septic system is located?
A. Correct.
Q. Okay. And the other four pictu res?
A. The other four pictures are photographs
that I took in late November of 2007 from the basically from the perimeter of the pit in which the
Sunnyside system is located.
As you'll note, virtually - well, the
entire bottom of the pit is covered with snow. About
the only thing that you can see that's not snow is -it looks like a front-end loader, and in one of the
cut slopes you can see a pipe sticking up. There's
really nothing here that's useful. I mean, this much
snow on the ground you can1 really see anything
useful about the soil in the bottom of the pit which
is what's rea lIy -- what would be of interest.
Q. So the four pictures at the back you
took in November?
A. Correct
Q. And the five pictures on the top you
took in April?
A. Correct.
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1
Q. Let's go back to your opinion NO.1.
2 I'd like you to turn with me to page - on page 4 in
3 the third paragraph you state that a personal
4 examination of the soils exposed in the pit where the
5 SUI's septic system is located and a larger adjacent
6 pit. Okay. When you say "personal examination/' do
7 you mean your -- an examination by you personally?
8
A. Yes.
9
Q. Are you discussing an examination other
10 than the two that we have discussed in November and
11 April?
12
A. No, just looking.
13
Q. In which of th~se visits were you able
14 to examine the soils exposed in the bottom ofthe
15 pit?
16
A. Okay. I guess we should clarify. I did
17 earlier testify that I was there in March and just
18 looked from what you could see from the edge of the
19 road. You can also see soil in the bottom of the pit
20 in - at least in the adjacent gravel pit in the air
21 photos we were looking at earlier that were Exhibits
22 *-008 and *-009.
23
Q. I guess "mjust trying to understand.
24 It appears to me that your report says that there was
25 a personal examination made. In the November trip

......

-----------~-____n

1 least 10 gallons per day per square foot?
2
A. Yes. And let's see if I can find
3 attachment-4
Q. Attachment 12 is, I think, what you're
5 looking for.
6
A. Yes. Referring to attachment 12 the
7 soils there appear to be sand and gravel. And sand
8 and gravel, at least according to this chart, would
9 have an infiltration capacity of greater than 10
10 gallons per day per square foot.
11
Q. As lIook at this there's a stiding 12 there's a scale of clean sand extending between 10
13 .gallon per day per square foot and a higher number of
14 10 to the third or even 10 to the fifth as it extends
15 up that scale, and then gravel extends even above
16 that. Can I ask, why did you determinethafthe
17 lowest possible level of clean sand is applicable
18 when your evaluation and your visual inspection
19 established that it was gravel and sand at the
20 location?
21
A. Oh. I think I understand what you're
22 asking.
23
MR. GAFFNEY: Well, I'm gOing to object to
24 the question. It was a compound question and it's
25 designed - I know what it's designed to do. You
r-- PAGE 104
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1 the pictures clearly indicate there was snow and so
2 you couldn't see anything exposed 3
A. Right.
4
Q.•- is1hat correct? Okay. What
5 personal examination did you make of the soils
6 exposed in the pit in April that form the basis of
7 your opinion in this paragraph?
8
A. Okay. I don't believe that this says
9 soils exposed in the bottom of the pit. You can
10 clearly see soils exposed in the sides ofthe pit.
11 You can see those from the road. And in the adjacent
12 pit thatlw~)lisited In April and is shown in this
13 photograph you can clearly see soils in the bottom
14 and on the sides.
Q. Was any soil disturbed during your
15
16 examination?
A. I did not disturb any soil. if that's
17
18 what you're asking.
Q. Did anyone else disturb any soil during
19
20 your examination?
21
A. No.
Q. Did you excavate any soil or rock?
22
23
A. No.
Q. Is it your opinion that the soils in
24
25 Sunnyside's pit have an infiltration capacity of at

1 asked him a question regarding a conclusion that he
2 made as to the infiltration capacity and then you
3 just linked that with his quote. visual examination
4 of the soil.
5
I'm going to object to that because that
6 was not ~- his answer was not premised on either of
7 those two preconditions. I know where you're going
8 with this, Counsel. You're going to try to pull
9 another one of these trespassing stunts.
10
MR. FULLER: Are you objecting to the form?
11
MR. GAFFNEY: Yeah.
12
Q. BY MR. FULLER: Am I correct that you
13 made an evaluation that there was gravel and sand in
14 the substrate of the Sunnyside septic pit?
15
A. My understanding is that the material in
16 Which the teach field is constructed is a mixture of
17 sand and gravel.
18
Q May I ask then in reference to your
19 attachment 12, why did you select 10 gallons per day
20 per square foot rather than a higher number?
21
A. Because this is the bottom of the range.
22 And if I say that the actual infiltration capaclty is
23 at least the bottom of the range, then I think it's
24 not disputable.
25
For example, in contrast if I had picked
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1 a value, say, at the bottom of the gravel range, I
2 could be open to being challenged by people saying,
3 weil, irs not only gravel so it could be lower than
4 that. So I'm intentionally here picking a low value
5 and simply saying that I believe the infiltration
6 capacity is greater than the bottom of the gravel
7 range.
8
Q. So that would be the - am I correct
9 that would be the absolute minimum?
10
A. I believe that the infiltration capacity
11 is 10 gallons per day per square foot or larger.
12
Q. Or larger. Okay. And I think looking
13 back at your report you used the language "a
14 conservative [ow value"?
15
A. Yes.
16
Q. Is that portraying the same thing you've
17 just told me?
18
A. Yes.
19
Q. Were you able to form an expert opinion
20 as to what the infiltration capacity was of the
21 ground underneath the leach field ofthe Sunnyside
22 septic system?
23
A. Well, I believe it's at least 10 gallons
24 per day per square foot. Another way to estimate
25 that is to note that the septic system apparently
r-- PAGE 106 _ _ _ _
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Q. On this same page. Let's begin right
2 here, the actual infiltration.
3
A. Okay. All right. Okay.
4
Q. Am I correct that you -in your expert
5 opinion the actual infiltration capacity of the
6 Sunnyside septic system is 4,000 gallons per day?
7
A. I would say it's that much or larger.
8 This calculation is based on the assumption of the
9 infiltration capacity being 10 gallons per day per
10 square foot, which I think is probably a low
11 estimate.
12
Q. Okay. So, again,4,000·· it would be
13 _4,000 or more?
14
A. Yes.
15
Q. How was the area ofthe leach field
16 calculated?
17
A. I took that from one of the District
18 Seven documents.
19
Q. Did you perform a measurement yourself
20 to verify that number?
21
A. No.
22
Q. The documents that you referred to from
23 District Seven, I believe, were prepared in 1996;
24 isn't that correct? Do you want to look at them? I
25 believe that you referred to attachments 3 and 4, if

_ _ _ _ _ _ _ _=__,,...._ PAGE loa - - - - - -_ _ _ _ _ _ __=;]

1 operates successfully at flow rates of several
2 thousand gal/ons per day. And I don't have the
3 number in my head, but one way to get an estimate of
4 the infiltration capacity is simply to divide the
5 flow rate into the leach field by the area of the
6 leach field so we know it's at least that much.
7
Q. Okay. Would you consider 10 foot ··10
8 gallons per day per square foot to be an average
9 value?
10
A Forwhat?
11
Q. For infiltration.
12
A".t:.gr what?
13
Q. ,tel me restate the question. Would you
14 consider 10 gallon per day per square foot to be an
15 average value for infiltration ofthe ground
16 underneath the Sunnyside septic system leach field?
17
A. I believe that the actual infiltration
18 capacity is probably larger than 10 gallons per day
19 per square foot.
20
Q. Okay. On that same page in the
21 following sentence is it correct - do I understand
22 correctly that you state the infiltration capacity of
23 the Jeach field is 4,000 gallons per day?
24
A. \Ivt1ere are you, please? First of all,
25 what page are we on?

1 I remember correctly, that were both prepared in
2 August of '96.
3
A. Okay. That looks correct
4
Q. Had the size of the leach field changed
5 between 1996 and your inspections in November··
6 well, let me restate that. Had the size of the leach
7 field changed between 1996 and June of 2006?
8
A I have no way of knowing that
9
Q. Did you inquire or investigate whether
10 thai had modified?
11
A. My understanding is that the system was
12 - in June of 2006 was the same size as described in
13 the permit application.
14
Q. What was the basis of that
15 understanding?
16
A. I guess I don~ know specifically. I'm
17 sure I asked questions of Mr. Schuster and
18 Mr. Waters, but a specific instance I don't know.
19
Q. Would the source have been someone other
20 than Mr. Schuster or Mr. Waters?
21
A. I doubt it.
22
Q. If the leach field size had been
23 modified during that 10 year time period, how would
24 that affect the infiltration capacity oflhe leach
25 field?
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Q. Your expert opinion indicates that the
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i discharge 4,000 gallons per day to the system without
2 it causing ponding at ground surface.
3
Q. You've looked at your attachment No. 22.
4 You have that in front of you; is that correct?
5
A. Correct.
6
Q. I'm looking at the third from the
7 bottom.
8
A. Okay.
9
Q. I don't know how you - do you place
10 labels with those? I guess it's the one ••
11
A. No.
12
Q. It's the Sunnyside total workweek
13 _average wastewater, is that the one you're looking
14 at?
15
A. Yes.
16
Q. Am I correct that during May of 2006 the
17 system infiltrated over 4,000 gallons per day for
18 th ree weeks without ponding?
19
A. My estimates of discharge into the
20 Sunnyside septic system in early May are basically
21 between 4- and 5,000 gallons per day. I don't know
22 when ponding began. I know when it was reported.
Q. When was it reported, that you know?
23
A. Early June.
~
25
Q. Can I get you to now tum to your second

1
MR. GAFFNEY: You're asking a hypothetical?
2
MR. FULLER: He doesn't know whether it was
3 enlarged or not, Counsel, so I'm asking him if it had
4 been enlarged, what would be the effect.
5
MR. GAFFNEY: Is this a hypothetical?
6 Unless you've got some evidence to the contrary, it
7 has to be a hypothetical. You can go ahead and
8 answer with that caveat.
9
THE WlTNESS: Okay. For a leach field
10 constructed in a soil that has a particular
11 infiltration capadty, the total infiltration
12 capacity of a leach field is proportional to the area
13 of the leach field.
14
Q. BY MR. FULLER: Okay. Based upon your
15 opinion that the actual infiltration rate was at
16 least 4,000 gallons per day per square foot ••
17
A. No. 4,000 gallons per day.
Q. I'm sorry. You're correct. 4,000
18
19 gallons per day. Am I correct that the system would
20 not cause •• is it correct that the system would not
21 cause surface ponding as a result of inadequate
22 infiltration as long as flows did not exceed 4,000
23 gallons per day?

~
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1 design capacity for infiltration for the leach field
2 was 300 gallons per day based upon the permit; is
3 that correct?
4
A. Correct.
5
Q. Am I correct then that even at 4,000
6 gallons per day, over 13 times the design capacity of
7 the system, the field had sufficient infiltration
8 capacity?
9
MR. GAFFNEY: I'll object. It's vague.
10
Q. BY MR. FULLER: Do you understand the
11 question?
12
~" ). .~ not sure I do understand the
13 question\"'
14
Q. You've indicated that the permit design
15 was 300 gallons per day and you've indicated that the
16 infiltration system has the ability·- the leach
17 field has the ability to infiltrate 4,000 gallons per
18 day minimum. That's 13 times the design capacity.
19 Do I understand correctly that even at 4,000 gallons
20 per day the field had sufficient infiltration
21 capacity that there would be no surface p~nding?
22
A. Let me check one thing before I answer
23 that. Okay. So I believe that the actual
24 infiltration capacity is -- or was 4,000 gallons per
25 day or more, and, therefore, one should be able to

1 opinion.
2
A. What page are we on?
3
Q. Page 5.
4
A. Thank you.
5
Q. Your opinion is that the daily volume of
6 wastewater produced by tenants in Sunnyside
7 Industrial and Professional Park other than
8 Printcraft Press exceeded the designed and permitted
9 infiltration capacity of the Sunnyside Utilities
10 septic system. What provides the basis for your
11 calculation?
12
A. Okay. Several parts to that. First is
13 the design and permitted infiltration capacity.
14 Thafs information that comes directly off of the,
15 District Seven septic system permit application. So
16 irs deSIgned and permitted for 300 gallons per day.
17
The next part is what's the quantity of
18 wastewater that would have been delivered to that
19 system by tenants other than Sunnyside, so there are
20 two numbers that go into that calculation. One is
21 the number of people who work in the park at
22 businesses that are connected to the septic system.
23 The other number is the average daily wastewater
24 production by people in that kind of facility.
25
Q. How did you determine the number of
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1 personnel employed at businesses other than
2 Printcraft?
3
A. Well, there were two ways. First of
4 ali, we did a windshield survey that we've talked
5 about earlier, and I estimated that there were, I
6 believe, 81 people not including Printcraft.
7 Subsequently I found in the marerials that we had
8 been provided the spreadsheet that you're looking at
9 right now.
10
Q. Which is attachment 13?
11
A. Attachment 13.
12
Q. What's the source of attachment 13?
13
A. Well, it's material that was provided to
14 us by our client and I believe I was told that was
15 provided to them, I believe, in response to a -I
16 guess a request for information from you and your
17 clients. And -18
Q, Did you take any steps to verify any of
19 the information on attachment 13?
20
A. No.
21
Q. Do you know who prepared this document?
22
A. I believe it was prepared by either
23 Mr. Beck or Mr. Woolf.
24
Q. As you sit here today, you don't know
25 that?
~

'.. I
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1 accurate representation of the number of people in
2 the park than my windshield survey.
3
Q. Who told you that this was based upon
4 interviews?
5
A. It's my inference.
6
Q. Based upon what?
7
A. Simply my inference.
8
Q. You have no factual information on which
9 to base that?
10
A. Correct
11
Q. Did Printcraft provide you with any
12 conflicting informalion as to the employees working
13 . in the Industrial Park?
14
A. No,
15
Q. Did your client instruct you to accept
16 orto question the numbers set forth on attachment
17 13?
18
A No.
19
Q. Do that you believe that the information
20 on attachment 13 is accurate?
21
A, TQ the best of my knowledge the -I
22 guess the tally of people in the park, which is the
23 upper, say. two-thirds, I believe - I have no reason
24 to doubt that those are accurate.
25
Q. You have no reason to believe that they
~ PAG E 116

PAGE 114

A. I don't know that for a fact.
1
Q. Do you have an opinion as to the
2
3 accuracy ofthe information set forth on
4 attachment 131
A. In terms of the -I guess the identity
5
6 of the buildings or the businesses and the quantities
7 of, I guess, the numbers of people, I have no reason
8 to doubt that
Q. Why did you make the determination to
9
10 utilize the average number rather than the [ow or
11 high numbers?
12
~,~~cause I'm willing to - well, !
13 believetnat the average number is less likely to be
14 subject to argument and dispute; I mean, if I had
15 selected the high number. I suspect that you would be
16 arguing that I should have used a different number.
Q. What was the basis of your choice to use
17
18 the average number from attachment 13 rather than the
19 number you determined from your windshield survey?
A. Both numbers are fairly close, 81 versus
20
21 88, so we're talking a difference of less than
22 10 percent. And, admittedly, my information is from
23 a windshield survey. I believe that this is a result
24 of actual interviews with people in these particular
25 businesses, and I believe this is likely a more

1 are accurate either, do you?
2
MR. GAFFNEY: I'll object. Its
3 argumentative. This is counterproductive.
4
Q. BY MR. FULLER: What's the factual basis
5 for believing they are accurate?
6
A. I guess I have no reason not to believe
7 that they were accurate.
8
Q. You also note that there are other··
9 there's other information on this document. For
10 example, there's an actual calculation of gallons per
11 person per day of 3.05. Do you see that?
12
A. I see that.
13
Q. Do you believe that number is accurate?
14
A. I don't know where that number comes
15 from. It's extremely low compared to numbers for
16 typical daily production of wastewater for people
17 working in office or business type settings.
Q. The design average, you mean?
18
19
A. Numbers that EPA and the state recommend
20 be used for designing systems. So this number is
21 very low compared to that. Also, it's - you know,
22 it's listed as 3.05, so thats three significant
23 digits, and if you were selecting a number to use as
24 a design value, I don't think you would have three
25 significant digits on a number that's this small.
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1
Q. Would you have -I'm sorry.
2
A. So based on that. I guess, I would infer
3 that this number is calculated. It's not a number
4 that - you know, that somebody said, oh, well, we're
5 going to use 3 gal/ons a day as the rate because
6 thafs a number that I have some basis for assuming.
7 So to me that looks like a calculated value.
8
Q. Or an actual value?
9
A. \fVhat's an actual value?
10
Q. Well, it says gallons per person per
11 day. Did you actually make •• did you make any
12 actual measurements of any flows··
13
A. No.
14
Q... in doing any of your report
15 preparation?
16
A. No.
17
Q. None of your calculations anywhere
18 involve an actual measurement?
19
A. I have not measured flow at Sunnyside.
20
Q. Or any of its occupants?
21
A. Correct
22
Q. Or the septic system?
23
A. Correct.
24
Q. Or the leach field?
25
A. Thafs right.
F"""" PAGE 118 - - - - - - - - - - - - - - - - ,
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1
Q. Is there a way to obtain an actual
2 number, an exact number for the actual volume of
3 flow?
4
A. The actual volume of flow where?
5
Q. Into the septic system.
6
A. Yes.
7
Q. How would you do that?
8
A. I would use a properly installed and
9 calibrated and maintained flow meter.
10
Q. Did you inquire if such a flow meter was
11 installed on the septic system?
12
l1'IL~~sked if any flow records existed
13 prior to@ll1re. I was told that, at least, my
14 client and his client were not aware of any.
15 Apparently - water flow in the potable water system,
16 apparently that was measured, but only after the
17 subject tank failure. So my understanding is that
18 there are no flow records prior to failure.
19
Q. Did you inquire of anyone besides your
20 client, Mr. Schuster, and his client, Printcraft
21 Press?
22
A. No.
23
Q. I'm still on page 5 of your report,
24 paragraph 3. You state as your opinion that the
25 daily wastewater flow rate for employees in
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1 office·type operations required by the State of Idaho
2 for designing septic systems is 20 gallons per person
3 per day. Is it your opinion that each person in the
4 subdivision was discharging 20 gallons per day on
5 average?
6
A. I would assume that that is a good
7 estimate.
8
Q. Why?
9
A. Well, the State of Idaho has the-I
10 mean, they have, based on their experience with
11 permitting and inspecting septic systems for a
12 variety of types of facilfties, have selected design
13 _wastewater flow rates for different types of
14 facilities. In this particular case they recommend
15 20 gallons per person per day for people in
16 office-type environments. So I guess I'm vAlling to
17 defer to the state.
18
Q. Do you know how the state made the
19 determination?
20
A. No.
21
Q. Did you consider Printcraft Press to be
22 an office environment?
23
A. Ifs -I guess of the categories listed
24 in the technical guidance manual, it's closer to an
25 office environment than, I think, anything else.
r-
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1
Q. You've never participated in designing a
2 septic system?
3
A. Thafs correct.
4
Q. Have you participated in designing any
5 kind of a water treatment or waste flow treatment
6 system?
7
A. Not for sanitary wastewater.
8
Q. Am I correct that you can't know what
9 the actual flow into the septic system is going to be
10 before occupants and owners start discharging into
11 the septic system?
12
A. I think that would be predicting the
13 future.
14
Q. Okay. And you've never done any actual
15 measurements of anything to do with Sunnyside sewer
16 system?
17
A. Correct.
18
Q. In that same paragraph you indicate that
19 the daily wastewater flow rate is 1,760 gallons per
20 day. Is this an exact number or is this also an
21 estimate?
22
A. This is a calculation based on the two
23 values that are cited above, 88 people working in the
24 park and the 20 gallons per day per person
25 recommended - or required by the State of Idaho to
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1 use for designing systems.
2
Q. Is it you r opinion that the Sunnyside
3 Utilities septic system successfully operated at a
4 flow rate of 1,760 gallons per day, even though that
S was greaterthan both the design flow rate and the
6 permitted flow rate?
7
A. Since there was no ponding reported
8 above the leach field and my interpretation is that
9 yes, the leach field was able to infiltrate 1,760
10 gallons per day.
11
Q. Turn with me to page s.
12
A. Let's take a break.
13
MR. FULLER: Sure.
14
(A recess was taken from 2:21 p.m. to
15 2:28 p.m.)
16
Q. BY MR. FULLER: I want to ask just one
17 follow-up on Exhibit *-010. You had indicated that
18 you took the five pictures at the beginning of this
19 exhibit on what day? Were Ihese the ones taken in
20 March or were these taken after March?
21
A. No. This was early April.
22
Q. In early April?
23
MR. GAFFNEY: Those are the ones you got
24 excluded.
25
Q. BY MR. FULLER: Did you take any other

F""""
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1 would calculate using the number of people in the
2 park who were providing waste to that system other
3 than people at Printcraft and the Idaho required
4 design number.
5
So if you're doing things in accordance
6 with the State of Idaho's regulations, you would use
7 the number of 1.760 gallons per day for sizing the
8 septic system. In fact that septic system is
9 designed and permitted for only, what, 300 gallons a
10 day. So it looks to me like the --like the quantity
11 of wastewater that would be going into that system
12 even without Printcraft is almost six times what the
13 system was designed for and permitted for.
14 Q. But this 1,760 gallons per day is simply
15 a design rate; isn't that correct? This isn~ an
16 actual measurement of anything?
17
A. It's not a measured value.
18
Q. Right. In fact, your report isnHased
19 on any actual flow rates, it's based solely on design
20 rates; isn't tllat correct?
21
A. I have not measured flow rates so it is
22 based on recommended design _. recommended or
23 required design values.
24
Q. All of which are averages?
25
A. I don~ know that they're averages.
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1 pictures in April that have not been provided?
2
A. Not of anything related to this issue.

L.J
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1 They're simply numbers that are required by statute
2 that one use when deSigning septic systems.

3 I mean, I certainly have other photographs I took for
4 personal reasons in April.
5
Q. At the Sunnyside 6
A. No.
7
Q. - pit or at 8
A. No.
9
Q. -the adjacent gravel pit?
10
A. No.
11
Q. These five pictures were the only five
12 pictures that were taken by you that day while
13 serving:~bTclient?
14
A. 'correct.
15
Q. You've testilied thatthe design rate
16 for 88 persons at 20 gallons per day would be 1,760
17 gallons per day. Is that number in any way related
18 to an actual flow rate?
19
A. To the best of my knowledge, the flow
20 rate was not measured prior to the time of failure.
21
Q. How does the flow rate relate to the
22 design rate? Is there any connection between those
23 two?
24
A. I think I understand what you're asking.
25 The 1,760 is the quantity of wastewater that you

3

Q. Is it your opinion that the 20 gallons

4 per day per person used for design ofthe system is
5 the average actual flow rate produced by a person?
6
A. I guess I don't have any way of
7 independently supporting that
8
Q. Do you know how the state arrived at its
9 recommended gallonage per day per person?
10
A. No.
11
Q. Did you make any inquiry of any state
12 entity or agency to determine how their numbers were
13 calculated?
14
A. No, I did not
15
Q. Do you have an opinion as to whether
16 those numbers have any relation to actual flow rates?
17
MR. GAFFNEY; To which I'm gOing to object.
18 The state's requirements are what they are. I mean,
19 he's simply commenting on the system versus what the
20 state requires.
21
Q. BY MR. FULLER: 00 you understand my
22 question?
23
A. Can you ask it again, please.
24
Q. Do you have an opinion as to how the
25 state's design rates determined at 20 gallons per
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1 person per day for office workers relates to actual
2 flow rates of those same individuals?
A I dont
3
Q. On page 6 you make a calculation as to
4
S the wastewater flow rate produced by Printcraft Press
6 personnel. Where did the 45 person number come from?
A. I asked Mr. waters how many people would
7
8 have been working in his facility between January and
9 June of 2006, and he told me 45,
Q. Did you take any steps to verify the
10
11 accuracy of that number?
A. No, because I became involved in this
12
13 long after the fact. I couldn't travel back in time
14 to do a head count.
Q. Did you review any business records or
15
16 time cards?
A. No.
17
Q. Did you agree that those documents might
18
19 establish actually how many people were there at any
20 given day?
A. They could establish how many people
21
22 were on payroll on a particular day, which mayor may
23 not correspond to how many people were physically
24 present in that building on that day.
Q. Do you know how many of those
25

11

u

:U
F.

_I

J

different times, but the fact that there are measured
values sometime later at the same facility provides a
level of confidence in that 900 gallons per day
value.
5
Q. Where did you obtain the measurements
6 you've just referred to that were taken by Mr. Beck?
7
A, It's part of the package of information
8 we were provided, I don't know where it came from
9 prior to that.
10
Q. Did you give us a copy of those
11 documents?
12
A. I assume that it's in the package that I
13. gave you today. If it's not, we can certainly
14 provide it later.
15
Q. You obtained that information from
16 Mr.Schuster?
17
A. Yes.
18
Q. Do you know approximately when that was
19 provided 10 you?
20
A. I would say sometime between November
21 and March. [don't have an exact date.
22
MR. GAFFNEY: Vl/hat are we talking about?
23
THE WITNESS: (believe ifs water meter
24 readings for the potable water system, I think it
25 was potable water, not sewage.

-
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3
4

1 individuals actually worked at Printcraft during that
2 time period?
3
A. My understanding is that 45 people, the
4 number that I used, is the number of people who were
5 physically present in Printcraft's facility during
6 the time in question.
Q. If I understand correctly, you
7
8 calculated the 900 ga/lon per day design flow rate
9 for Printcraft personnel in the same fashion as you
10 calculated the design flow rate for personnel working
11 throughout Sunnyside Park; is that correct?
12
~rt9.prrect, It's the number of people
13 times the average daily production of wastewater.
14
Q. And you don't know how much wastewater
15 was actually produced by Prrntcraft employees?
A. I guess I don't, but my --I believe
16
17 that Mr. Beck measured wastewater flow rate sometime
18 after the fact. I don't honestly know if it was
19 wastewater flow rate or municipal water, you know,
20 potable water.
21
My recollection is that the average flow
22 rate was just slightly less than 900 gallons per day
23 solely to Printcraft. So based on that quantity of
24 water, it's pretty close to the 900 gallons per day
, 25 that I calculated, Now, admittedly, they were at

PAGE 129

1
2
3
4
5
6

Q. BY MR. FULLER: How would the potable
water measurements relate to the wastewater flow
rates?
A. Water that would come in as potable
water would virtually all be discharged as
wastewater.
7
Q. Would the process water from the
8 machinery be included in that outflow?
9
A. From the machinery in - well, let's
10 back up. Can you ask your question again just so I'm
11 sure what you're asking me.
12
Q. Would the effluent wastewater produced
13 by the machinery be included in the outRow from the
14 building?
15
A Yes. And just to clarify, the only
16 effluent from machinery itself is the equipment in
17 the prepress room,
18
Q. Isn't it correct that there was some
19 effluent that was discharged info the ground outside
20 the building?
21
A, That's my understanding.
22
Q. How would that affect the
23 measurements - what I understand you're doing is
24 relying upon the inflow to predict the outHow?
A, Yes,
25
-
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Q. But you do understand that some of the
1
outflow
was actually discharged directly into the
2
3 ground?
4
A. Okay.
Q. WOUldn't that make a difference in the
5
6 outflow? Wouldn't that affect yourA. Okay. To some degree we might be mixing
7
8 apples and oranges here. The measured value on
9 potable water. which is just under 900 gallons per
10 day at that time - at that time, yes, some of the
11 wastewater from the building was discharged
12 elsewhere. All I'm using this estimate of potable
13 water supplied to Printcraft is as sort of a reality
14 check on my estimate at wastewater produced by
15 Printcraft.
Q. So you're saying that the inflow is a
16
17 reality check on the outflow?
A. Yes,
18
(Exhibit *-011 marked.)
19
Q. BY MR FULLER: l'm handing you what's
20
21 been marked as Exhibit *'()11. It's a document we
22 were provided today by your office -- provided today.
23 Can you identify what that document is for me?
A. This is a schematic atwater and
24
25 prOducts used inside the Printcraft facility.
r-"

J
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4
5
6

Q. Do iunderst'Uld correctly that wherever
there is a circle that says "septic system/' that
that is material that was discharged directly into
Ihe septic system from the building?
A. It was material that was discharged to
the wastewater system in the building, which would
7 have been ultimately discharged to the septic system.
8
Q. As I look at this I can see seven
9 different point sources of discharge into the septic
10 system from the water softener, the air compressor,
11 the bathroom break room, the reverse osmosis unit,
12 from the sink in the f1exo press area, from the sink
13 _in the plate processor area, and from the silVer
14 recovery unit in the film processing center. Am I
15 correct?
A. Yes.
16
17
Q. Are there others that I do not recognize
18 here that evidence discharge into Sunnyside septic
19 system?
20
A. Not that I'm aware of.
21
Q. 00 you have an opinion as to whether the
22 septic tanks themselves functioned properly prior to
23 the failure in June of 2006?
24
A. To the best af my knowledge - well,
25 let's back up. You said septic tanks, plural. As
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1
Q. Who prepared this schematic?
2
A. I sketched it based on my examination of
3 the building. And. I guess, a graphic artist at
4 Prtntcraft converted my sketch into what we see here.
5
Q. Did anyone employed at Printcraft verify
6 the accuracy of this schematic?
7
A. Mr. Waters reviewed it.
8
Q. Did he make modifications to it?
9
A. Yeah. There were minor changes where I
10 had misunderstood things in my first sketch.
11
Q. Did he verify the accuracy of this
12 docu~,el#?
13
ALMy understanding is that this document
14 is an accurate representation.
15
Q. Of what?
16
A. Of basically the - sort of at a high
17 level the plumbing system and some chemical usage at
18 Printcraft.
19
Q. For what time period?
20
A. If you look in the bottom right it says
21 January through June of 2006.
22
Q. So this would be while this - while the
23 building was connected to the septic system and
24 during the six months prior to the failure?
25
A. Correct.

1 far as I know, there's one.
2
Q. Okay.
3
A. To the best of my knowledge it
4 functioned properly. My understanding is that there
5 was no failure reported before June of 2006. So
6 based on that I will assume that the system
7 functioned properly.
8
Q. Do you have an opinion as to whether the
9 leach field functioned properly prior to June of
10 20061
11
A. I guess in terms of infiltrating water,
12 to the best of my knowledge, it did. One thing to
13 keep in mind is that leach fields do two things. One
14 is they simply get rid of water by infiltration. And
15 the other is that they provide a - that - ifs
16 really where the treatment in the septic system
17 occurs is in the soils around the leach field.
18
And in general the best -- or say medium
19 textured soil, finer grained material than what is
20 present at the septic - the Sunnyside septic system
21 is a better mechanism or medium for treating
22 wastewater than is the coarser sand and gravel. So
23 the coarser sand and gravel is better for
24 infiltrating, not as good for treating. The finer
25 grained stuff, better for treating, not quite as good
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1 for infiltrating.
So in the technical guidance manual
2
3 there's a requirement that you basically would use
4 the infiltration capacity that's used for design if
5 you have a very coarse textured soil. The reason for
6 that is not the infiltration ability, but it's the
7 relatively poor ability of coarser grained soils to
8 actually treat the components in wastewater.
Q. Okay.
9
A. Okay. So I think what has likely
10
11 happened is because the design infiltration capacity
12 that had to be used for the coarse textured soil at
13 Sunnyside, where it reduced, it let that system
14 infiltrate more water than it was actuaJ[y designed
15 for from a quantity of water perspective. The
16 question is whether or not that system was providing
17 adequate treatment
Q. Do you have an opinion as to whether the
18
19 system was providing adequate treatment?
A. There's - as far as I know, there's no
20
21 data. However, I would be - I would not be at all
22 surprised to find that in the relatively high loading
23 rates in these coarse textured soil, that it was not
24 providing adequate treatment.
Q. j'm not asking you to speculate, Doctor.
25
r--
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1 on page 7. You state as your opinion that the flow
2 rate of sanitary wastewater and process wastewater
3 was constant over time.
A. lJIklere are you?
4
5
Q. I am on the third line of section 5 6
A. Okay.
7
Q. - beginning with the word "the."
8
A. Okay.
9
Q. Is that your opinion?
10
A. Yes, based on the - based on there
11 being a - you know, a constant head count at
12 Printcrafi during the week, 45 people.
13
Q. Do you know if there was a constant head
14 count?
A. 1don't.
15
16
Q. What else was it based on?
17
A. My understanding is that Printcraft
18 basically operated atthe same operation during the,
19 basically, five-month period that we're talking
20 about. And based on that it's reasonable to conclude
21 that their flow rate of sanitary wastewater and any
22 process wastewater was basically constant over time,
23 at least Monday to Friday. Admittedly, there's
24 variation between the workweek and the weekend. The
25 real point of this is that what really changed over
+
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1 I'm just asking what you know.
2
MR. GAFFNEY: I think you actually did ask
3 him to speculate, Counsel, so let him finish his
4 answer,
5
Q. BY MR. FULLER: Are you finished with
6 your answer?
7
A. Yes. I'll stand on what I just said.
8
Q. On what facts would you rely in forming
9 an opinion that the treatment ••
10
A. Is that a hypothetical?
11
Q.•• was not functioning? No. I'm asking
12 what·· .
13
A'>~~it a hypothetical what facts would I
14 rely or di~ I rely?
15
Q. What facts do you rely upon?
16
A. I have no - to the best of my knowledge
17 there's no information on measured concentrations in
18 the water beneath the leach field, Therefore, it's
19 speculation at this point
20
Q. You have no opinion ••
21
A. There's no data.
22
Q. You have no opinion regarding whether
23 the system functioned properly in treating the waste?
24
A. Correct.
25
Q. I want to talk about your opinion No.5

1 time was the other water, the softener recharge brine
2 and the reverse osmosis bypass water.
3
Q. We'n get to that in just a minute.
4
A. Okay,
5
Q. How many days a week did Printcraft
6 operate?
7
A. Five is my understanding.
8
Q. How many hours in a 24-hourweekday
9 period did Printcraft operate?
10
A. My understanding is eight.
11
Q. So it was operating eight hours a day
12 five days a week?
13
A. Thats my understanding.
14
Q. Help me understand how that results in
15 the flow rate being constantover time. Are you
16 determining it·· just help me understand.
17
A. Okay. Really, the point of the sentence
18 is that the more traditional wastewater, that the
19 flow rate of that was basically the same for the
20 entire five·month period that we're talking about,
21 you know, not counting diumal variations or weekday
22 versus weekend variations.
23
In contrast, the flow - flow rate of
24 water softener recharge brine and RO bypass water
25 increased dramatically starting in, I think, late
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1 April.
2
Q. You have no actual flow rate
3 measurements, no data at all upon which to rely?
4
A. I have not measured flow rate.
5
Q. Then help me understand the basis of
6 your opinion that an unmeasured flow rate never
7 changed, was constant over time. If you don't know
8 on Monday what it is, how can you know it's the same
9 on Tuesday?
10
A. Okay. My - it is a calculated estimate
11 of a flow rate. The bases for that calculated
12 estimate are the same from early January when
13 Printcraft started operations through early June.
14
Q. So you're saying you relied upon the
15 design flow rates in January and you relied upon the
16 design flow rates in February through June, and the
17 state didn~ change those design flow rates, so they
18 remained constant over time?
19
A. Yes. That's a reasonable summary.
20
Q. Do you have any actual measurements of
21 the RO waterthat was produced during that same time
22 period?
23
A. Any measurements of what?
24
Q. Of the flow rate?
25
A. The quantity of flow?
r=-
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1 document.
2
Q. It's No.17?
3
A. Uh-huh.
4
Q. Mr. Travis Waters provided that document
5 to you?
6
A. Yes.
7
Q. When did he provide it to you?
8
A. Sometime between November and March.
9
Q. Explain for me what Mr. Waters told you
10 was done in making this test.
11
A. W1at they were trying to figure out was
12 how much wastewater was produced by the RO system jn
13. order to generate a given volume of treated water.
14 So, essentially, they measured the quantity of
15 water -- clean water produced by the RO system and
16 the quantity of bypass water produced at the same
17 time. Measured those two quantities. Determined
18 that it was basically 9 gallons, or a 9 to 1volume
19 ratio of bypass water to treated water.
20
Q. What did Mr. Waters tell you he did in
21 order to conduct this test?
22
A I guess I don't know the details of
23 exactly how he did it He simply said we made the 24 we ran this test. We measured this information.
25 These are the results.
r-- PAGE 140
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Q. Yes.
1
2
A. No.
Q. If YOLI don't know how much it was in
3
4 January, how do you know that it increased?
A. Well, I'm sure you'll get there, but
5
6 the - the building is cooled by evaporative coolers.
7 Evaporative coolers are supplied by reverse osmosis
8 treated water. So when they started cooling the
9 building with - essentially by evaporating reverse
10 osmosis treated water, the usage of reverse osmosis
11 treated water increased. Therefore, the quantity of
12 RO by~a.~§ discharged in the septic system increased.
13
Q.i'How did you determine how the use ofthe
14 RO equipment increased wastewater production?
15
A. At a high level the -- there are a
16 couple of parts. The page that you're looking at
17 there is results of a test that Mr. Waters and
18 Mr. Beck performed on the RO system at Printcraft
19 during the time that's being disputed here.
Q. You're referring to Exhibit *..()17 -- or
20
21 aHachment 171 I'm sorry.
A. Yes.
22
Q. Okay. Why don't you turn to that and
23
24 help me understand the source of this document.
A. Okay. Mr. Waters provided me with that
25

......

1
Q. Do you have an expert opinion as to the
2 reliability of the testing that was performed by
3 Mr. Waters?
A. I have no reason to doubt that
4
5 Mr. Waters and Mr. Beck performed the test that he
6 said that they performed and that the results are
7 anything other than what he says.
8
Q. Did you ever discuss the tesfing with
9 Mr. Beck?
10
MR. GAFFNEY: That would be highly
11 inappropriate, and you know that
12
Q. BY MR. FULLER: Did you seek to
13 verify ••
14
MR. GAFFNEY: I just want to point out for
15 the record that that quesTIon was obviously
16 rhetorical because that would have been highly
17 inappropriate for him to contact Mr. Beck directly.
18
Q. BY MR. FULLER: Did you make any attempt
19 to verify the accuracy ofthe testing as indicated by
20 Mr. Waters?
21
A. Are you asking if I performed the test
22 myself?
Q. Didyou?
23
24
A. No. Because that RO system no longer
25 existed.
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1
Q. Did you review any manufacturer's
2 documentation to verify the ratio 3
A. No.
4
Q.•• indicated by Mr. Wafers?
5
A. No.
6
Q. What could you have done to verify that
7 that ratio was accurate?
8
A. I guess if I had the exact make and
9 model of that RO system, I could have performed the
10 test myself. However, since I have no reason to
11 doubt the truthfulness of Mr. Waters, I'm willing to
12 accept his test results.
13
Q. But you don't have - you can't give an
14 expert opinion yourself as to whether or not this
15 number is accurate, can you?
16
MR. GAFFNEY: To which I'll object. I don't
17 think he's been asked to give an expert opinion to
18 that
19
Q. BY MR. FULLER: Do you have an expert
20 opinion as to whether the correct ratio of reverse
21 osmosis water 10 discharge is 9 to 1?
22
MR. GAFFNEY: Same objection. It's not
23 within the purview of his opinions as an expert. The
24 data rs what it is.
25
THE WITNESS: Yeah. And ifs information I

r
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1 Exhibit >1·017 was used in t1e calculation of
2 wastewater released by Printcraft
3
Q. Is it your professional opinion that the
4 majority ofthe flow discharged by Printcraft Press
5 in May and June of 2006 was reverse osmosis bypass
6 waler?
7
A. I need to refer to a diagram. So, yes,
8 during May and June that's a correct statement
9
Q. Do you have a professional opinion as to
10 whether the leach field and septic - well, let me
11 restate that. Do you have a professional opinion as
12 to whether ··Iet me start once more.
13
Do you have an expert opinion as to
14 whether the Sunnyside septic system would have failed
15 had the reverse osmosis system not been discharging
16 into the septic system?
17
A. Well, the system apparently successfully
18 operated in terms of infiltration and flow rates up
19 to, you know, say, over 4,000 gallons per day. So my
20 opinion is that the discharge of additional water,
21 largely derived from the RO system, is what caused
22 the infiltration capacity of the leach field to be
23 exceeded.
24
Q. Let's stay on Exhibit - on attachment
25 No. 22 for just a minute. Let me ask you a couple of

-------------"""""Il __

1 was provided because I wasn't tasked with providing
2 an opinion on this particular piece of information.
3 I simply take it as being correct.
4
Q. BY MR. FULLER: How did you rely upon
5 the information set forth in atfachment 17 in forming
6 your opinion No.5?
7
A. Okay. The 9 to 1 ratio is used in the
8 calculation of the volume of RO bypass water produced
9 in order to provide treated RO water to the
10 evaporative coolers.
11
Q. So those test results were the basis of
12 you r opi?!p'n, No.5?
13
~.: \ffiey're a component of that, of the
14 basis for that opinion. They're not the sole basis.
15
Q. r want you to assume for a minule that
16 you don't have attachment No. 17. How would that
17 modify your opinion No. 51
18
A. If I did not have attachment No. 17, I
19 would have determined the bypass ratio in a different
20 way.
21
Q. Did you use Exhibit No. *-017 in
22 determining that the maximum value of wastewater
23 discharged by Printcraft was 8,029 gallons per day?
24 I'm on page 9 of your opinion.
25
A. Okay. So, yes, the information in

PAGE 144 -
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1 questions to be sure I understand. I want to start
2 at the bottom.
3
A. Okay.
4
Q. It I understand correct, tne bottom
5 graph - there's a fine on each one of the four
6 graphs that showed the design capacity of 300 gallons
7 per day; is that correct?
8
A. That's correct.
9
Q. And do I understand correctly that none
10 of these documents show any actual flow?
11
A. Correct
12
Q. Is it correct that the bottom graph is a
13 measure·· is a depiction of the design
14 specifications times the number of employees you were
15 told worked in the Industrial Park?
16
A. Okay. The bottom panel of this
17 attachment - so the average flow rate values that
18 are shown here are the product of 88 people per day
19 times 20 gallons per day per person.
20
Q. So this is a depiction of everybody
21 except Printcraft 22
A. Correct
23
Q. - the bottom one? Okay. And the
24 second one from the bottom is a depiction only of
25 Prinlcraft?
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A. Correct.

,

Q. Again, applying the same design, gallons

per day times the number of employees?
A. Well, that's true up through the end
of - well, ifs not completely true. Up through
March, numbers were all zero before they opened
operations there. And then 974 in basically late
January through March.
Q. That's based just on 45 employees per
day?
A. Correct. Plus, you know. I think I used
a value of a hundred gallons per day for wastewater
from other than sanitary use. But the point is, yes,
that up through March it's essentially the number of ..
people at Printcraft times 20 gallons a day plus a
little bit for just process water.
Q. And you referred to that as phase 1?
A. Correct.
Q. Can you explain for me, what is phase 27
A. Okay. If you look in the upper panel,
which is shovving total flow rate into the wastewater
system, so I divided the period into four phases
based on total inflow. SoQ. Total inflow?
A. Wastewater flow.
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1 there were abOut 5,000 gallons per day.
2
Q. Why did you divide into different
3 phases?
4
A. One of the things that we need to
5 calculate is the concentration of various product
6 ingredients in wastewater. So the concentration [s
7 equal to the mass of that particular ingredient
8 divided by the quantity of wastewater in which it's
9 diluted. So I wanted to make a separate calCUlation
10 for each of the four phases.
11
Q. Am I correct with regard to this second
12 graph, so this one here, that the only factor that
13 changed of which you are certain is the temperature?
14·
A. No. I didn't say that.
15
Q. Isn't it correct that all of the numbers
16 in excess of 974 are based upon weather?
A Yes.
17
18
Q. What other factor changed besides
19 weather that you measured?
20
A. Okay. You said temperature and now
21 you're saying weather. So there are more -22
Q. Fair objection. Bad question.
23
A. The only thing that I know changed
24 during the time period we're talking about is a
25 variety of parameters that describe weather. I'm not

r-=

Q. Okay.
1
A. Inflow to the septic system.
2
Q. Okay.
3
A. Okay. So phase 1 is when Printcraft's
4
5 flow was relatively constant because there was no
6 Significant inflow or contribution from RO water and
7 softener brine other than just their normal
8 noncooling related uses. And then in April as the
9 weather started to warm, they started to cool their
10 building by evaporating RO treated water. The flow
11 of RO bypass water and softener brine increased.
12
So phase 2 is when there was kind of an
13 intermepiate level of wastewater flow, and the
14 contributroh from Printcraft was, you know, baSically
15 it looks like 1,285 up to 2,809 gallons per day.
Phase 3 - I should correct that. The
16
17 maximum was 3,166.
Phase 3 is the one week when flow rates
18
19 reached their maximum. The average flow rate during
20 that week was 8,029 gallons per day, and the daily
21 maximum -let's see. Yeah, the dally maximum-I
22 can't read that. We'll leave that, but 8,029 was the
23 value in phase 3.
And then after that flow rates dropped
24
25 off a little bit in response to weather. Flow rates
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1 aware of any changes in Printcraft's operation.
2
Q. Am I correct that the weather is the
3 only factor thaf is an actual number, ameasurement?
4
A. VVhat do you mean by that?
5
Q. It's not based upon a design. It's not
6 based upon an average. The only factor considered in
7 any of these documents that is actual is the weather?
8
A. Okay. I will agree that the - that I
9 do have measured weather data and t do not have
10 measured flow rate data.
11
Q. What data do you have that's measured
12 other than the weather?
13
A. I have Mr. waters' value for the number
14 of employees at Printcraft and the numbers that we
15 provided -- excuse me - that we were provided by our
16 client, which I understand came from either you or
17 your client as to the head count in the rest of the
18 Sunnyside Park. So I'd say those qualify as measured
19 values. As far as flow rates of water or wastewater,
20 I do not have that.
21
Q. Am I correct that this third graph,
22 third from the bottom, is simply a combination of the
23 numbers from graphs No.1 and No. 21
24
A. Yes.
25
Q. And am I correct that the information on
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1 No.4 is simply a different pictorial of the
2 information set forth on No, 37
3
A. The difference between the upper two
4 panels is the second panel is averaged over a wee k,
5 and the upper panel is daily values.
6
Q. Is daily values?
7
A. Right So if you were to take - if you
S were - based on the average, the values in the upper
9 panel, you would get the values in the lower pane/.
10 It's the same information, just depicted in a
11 slightly different 12
Q. Depicted slightly different?
13
A. Right.
14
Q. Okay. Can you help me understand why
15 there is a •• Jdon't know exactly the date. It's
16 above the six and just before June 1st. Why does it
17 go all the way to the bottom as if there were no use
18 at all?
19
A. Two things. One, it's a weekend. And,
20 No.2, it was a cool and wet weekend. So the swamp
21 coolers were just not in use.
22
Can we go off the record for a minute.
23
MR. FULLER: If you'd like.
24
(A discussion was held off the record.)
25
Q. BY MR. FULLER: Back on the record. Did
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1
A. Doing a quick. back-of-the-envelope
2 calculation, probably two-thirds.
3
Q. When did the wastewater begin exceeding
4 the permitted and designed capacity of Sunnyside's
5 septic system? Let's take those one at a time. When
6 did the wastewater begin exceeding the permitted
7 capacity of Sunnyside's septic system.
8
A. Well, the system was designed for 300
9 gallons per day, and using the number of 20 gallons
10 per person per da y, it would have exceeded the 11 both the design and the permitted capacity because
12 they're the same when 15 people were producing -13. providing water that was discharged to the septic
14 system.
15
Q. Based upon the information that you were
16 provided throughout the entire study time from
17 January 1through June of 2006, there were more than
18 15 people utilizing the system?
19
A. Correct
20
Q. Is it correct that the average sanitary
21 wastewatert the designed flow of Printcrart Press
22 employees, exceeded both the permitted and designed
23 capacity from January 25 when they first began
24 occupancy?
25
A. Yes. Since Printcraft alone has more

.J
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anyone tell you that there was a weekend when there
was no wastewater flow from Printcraft? Is that zero
number based upon data or··
A. Ifs not based on a measured value for
flow rate from Printcraft.
Q. I'd like to return to your opinion.
A. Vv'hat page are we on, please?
Q. I'm on page 6. Do I understand your
opinion No.6 to be that the cause of the ponding was
too much wastewater?
A. Page 6 or opinion 6?
}Jr! sorry. Opinion 6 on page 10.
A ~lI;~k your question again, please.
Q. Am I correct in understanding that your
opinion No.6 is the cause of the ponding of
wastewater was the volume of wastewater?
A. Yes .
Q. 00 I correctly understand your paragraph
No.3 under opinion No.6 that it's your professional
opinion that there were some days in May and June
when the wasfewater discharged into the system
exceeded 10,000 gallons per day?
A. Yes.
Q. What percentage of that was reverse
osmosis water?

q.

-~-~~-_ _ _ _ _ _~--"

PAGE 152

1
2
3
4
5
6

7
8
9
10

11
12
13
14
15
16
17

18
19
20
21
22
23
24
25

than 15 employees, the wastewater simply from
Printcraft would exceed the designed and permitted
capacity of the Sunnyside septic system.
Q. Do you agree that the fact thai the
sanifarywaste flow from Sunnyside Industrial Park
and Printcraft exceeded both the design and permitted
capacity did not cause the failure?
A. Let's back up. Are you referring to
something I specifically said here? And, if so, if
you'll point it out, I can just read it more easily.
Q. No. I'm not referring to a specific A. Okay.
Q. J'm trying to draw this together.
A. Okay. Just restate the question then,
please.
Q. Okay. Do you agree that the fact that
the sanitary waste flow from both Sunnyside Park and
Printcraft exceeded both the design and the permitted
capacity, that that did not cause the failure of the
system?
A. Well, I think that theMR. GAFFNEY: To which I'm going to object.
He's already testified that it was a partial cause.
That's implied in his one-third.
Q. BY MR FULLER: Let me state it a little
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1 differently.
2
A. Okay.
3
Q. The design capacity was 300 gallons?
4
A. Per day.
5
Q. Per day. And the pennitted capacity was
6 300 gallons per day. Okay? Did the system stop
7 working when more than 300 gallons per day was
8 infused into tile system?
9
A. The system continued to operate
10 successfully in terms of infiltrating water at flow
11 rates greater than 300 gallons per day.
12
Q. What is your opinion as to the etrect
13 that the RO discharge and water softener brine
14 discharge had upon the operation ofthe septic
15 system?
16
A. I believe that the -well, I believe
17 that the system failed because it was hydraulically
18 overloaded. There was basically too much water going
19 into the system so that the infiltration capacity of
20 the leach field was exceeded. So RO water and septic
21 system brine were a significant portion of the total
22 wastewater that was discharged to the septic system.
23
Q. Do you have an expert opinion as to
24 whether the system would have failed in the absence
25 of reverse osmosis discharge and water softener brine
r - PAGE 154 _ _ _ _
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1 system.
2
Q. Do you have an opinion as to the source
3 of those discharges?
4
A. Basically wastewater contributed by
5 everything beyond the 16th person to contribute
6 wastewater to the system.
7
Q. Did the 16th person cause the system to
8 fail?
9
A. No. But it caused it to exceed its
10 design and permitted capacity.
11
Q. But that didn't cause its failure unless
12 the actual flow exceeds the infiltration rate of the
13 system; do you agree?
14MR. GAFFNEY: To which I'll object
15
Q. BY MR. FULLER: Would you agree?
16
MR. GAFFNEY: You're arguing with the
17 witness. He's already given you his opinion.
18
Q. BY MR. FULLER: Would you agree that the
19 system did not - could not fail until the actual
20 discharge exceeds the actual infiltration rate?
21
MR. GA~FNEY: Same objection. You're
22 arguing with the witness. You don't have to answer
23 questions24
MR. FULLER: This is not an argumentative
25 question.

_ _ _ _ _ _~_~ r- PAGE 156 - - - - - -_ _ _ _ _ _ _......,.

1
MR. GAFFNEY: Yes, it is. You're trying to
2 get him to agree with his opinion versus simply
3 asking him what his opinion is, which he's already
4 given. You can ask him if he agrees or disagrees
5 with the question you're asking.
6
Q. BY MR. FULLER: Do you agree 7
A. Do I agree?
8
Q. I'm just fonnatting my question. Let me
9 think about it for just a minute.
10
Do you agree that Sunnyside septic
11 system did not fail until the actual waste flow into
12 the system exceeded the system's abiIityto
13 infiltrate the waste flow?
14
A. Yeah, that's - yes. Failure here is
15 defined as sewage on ground, water ponding at ground
16 surface above the leach field. So by definition that
17 occurs when the inflow to the system exceeds the
18 infiltration capacity .
19
Q. Are you aware of any definition for
20 failure which considers as a factor design capacity?
21
A I guess I haven't looked for that I
22 guess the specific instance of failure that was
23 reported to the health department was sewage on the
24 ground. So that's the failure mode that's really
25 relevant here.

1 discharge?
2
MR. GAFFNEY: I'm going to object. I think
3 that requires him to speculate.
4
MR. FULLER: I'm asking if - it doesnt
5 require speculation to whether or not you have an
6 opinion. Thafs a yes or no question.
MR. GAFFNEY: Slow down. It's -- first of
7
8 all, it's an incomplete hypothetical because there
9 are other factors that you have not isolated. So
10 simply to back that out and say, okay, there wouldn't
11 be a system failure, requires him to basically
12 address~e question without any other information.
13 So it'slar~lhcomplete hypothetical, No.1. And it
14 also requires him to speculate. I mean, a pipe could
15 have broken. Anything could have happened in that
16 time frame.
17
Q. BY MR. FULLER: Do you have an opinion
18 as to what caused the system to fail in June of 200S?
19
A. Yes.
20
Q. What is that opinion?
21
A. Hydraulic overload.
22
Q. What is the cause of that hydraulic
23 overload, in your expert opinion?
24
A. Discharge of quantities of wastewater
25 greater than the design and pennitted capacity oftl1e
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1
Q. Wlil you look with me at your opinion
2 NO.7 on page 11.
3
A. After we take a break.
4
(A recess was taken from 3:25 p.m. to
5 3:33 p.m.)
6
(Exhibit *-012 marked.)
7
Q. BY MR. FULLER: I'm handing you what's
8 been marked as Exhibit *.()12. This is a document
9 that was given to us today. Can you explain for me
10 what that document is? Well, first of all, did you
11 produce this document?
12
A. Yes.
13
Q. Can you explain for me what this
14 document is?
15
A. This is a spreadsheet that I prepared in
16 order -- as part of calculating concentrations of
17 ingredients of products used by Printcraft in
18 wastewater.
19
Q. Can you take just one ofthese and
20 explain for me -- anyone, I don't care, whichever
21 you're comfortable with, and just explain to me how
22 it works across the chart.
23
A. Okay. Just give me one minute to
24 refresh my memory.
25
Q. Just for convenience, why don't you just

1 any given ingredient.
2
Okay. So looking at the top one, the
3 product is an ink called UVextra matte OPV. The
4 ingredient is two hydroxy, two methyl, one phenyl,
5 one propanone.
6
MR. FULLER: Let's go off the record for
7 just a minute.
8
(A discussion was held off the record.)
9
THE WITNESS: Okay. The third column is a
10 CAS number or a chemical abstract number, and it's
11 simply a number that's used to uniquely identify a
12 particular chemical.
13
The next column is labeled
14 "concentration in stock, percent." So this is the
15 concentration of this particular ingredient in this
16 product that I took from the MSDS sheet for this
17 product.
18
The next column is called "assumed
19 concentration." And ifs exactly the same as the
20 previous column. Now, the reason for that is
21 oftentimes on MSDS sheets they don't list a specific
22 concentration. They list a concentration range. So
23 it might be, you know, say, 1 to 5 percent So on
24 calculations for other products where they list a
25 range, I assume the top of the concentration range.
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1 take the top one, UV extra matte?
2
A. Okay. So, first of all, this particular
3 spreadsheet deals with products that were used in the
4 flexo press area, so it's basically water soluble
5 inks.
6
Okay. I need to back up and give you a
7 little bit more information here. We started out by
8 listing all of the products that they used in this
9 area and listing the ingredients within each product
10 and the concentration of a particular ingredient in
11 that product So there's a lot of overlap between
12 products}ry that you'll see the same ingredient used
13 in diffeteffi!products.
14
So what I'm really interested in for the
15 purpose of this spreadsheet is calculating the
16 maximum credible concentration that could have gone
17 down the drain. So what I need is the product that
18 has the maximum concentration of a particular
19 ingredient.
20
Q. Okay.
21
A. Okay. So what I tabulated here is the
22 product that has a maximum concentration of a
23 particular ingredient, and we're working through
24 concentrations in wastewater based on that. So this
25 is a conservative high estimate of concentration of

1
Q. I see.
2
A. Okay. So in this case ifs simply
3 redundant
4
The next column is "concentration in
5 stock." That's simply a conversion from
6 concentration in percentage to concentration in grams
7 of ingredient per pound of ink. The reason I'm using
8 a mrxture of SI and English units is the quantities
9 of ink that they use and that were left as a residual
10 in the trays on the press were measured in pounds.
11
The next column labeled "mass discharge
12 via routine cleanup, grams per day," this is
13 calculated by multiplying the concentration in the
14 stock by the -I believe, you know, like .14 pounds
15 per day that they may have discharged. And I would
16 have to check and see if there is a factor of 8for
17 the number of stations on the press in that number or
18 not. But essentially, that number is concentration
19 of the ingredient in the ink times the amount of ink
20 that could have gone down the drain.
21
The next column is labeled "mass" -- is
22 labeled "mass discharged via contaminated ink
23 disposal, grams per day," and this is assuming that
24 they dumped 4 pounds of contaminated ink down the
25 drain. And, again, that's a highball estimate and
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1 that rarely happened, but I've included it here on
2 the assumption that it happened every day.
3
Q. Every day?
4
A. Because on the day that it did happen,
5 that's what the concentration could be.
6
The next three columns are
7 'Iconcentration in wastewater" in phases 1, 2, 3. It
8 looks like phase 4 did not get printed out. So the
9 concentration in wastewater was determined by
10 dividing the amounts discharged in grams per day from
11 the previous columns by the wastewater flow rate,
12 which you can ta ke from Exhibit -13
Q. It's *-022.
14
A Thank you.
15
Q. So that the higher the wastewater
16 discharge, the greater·· [t reduces the
17 concentration?
18
A. Correct.
19
Q. Is that why it was divided into four
20 different phases, because the discharged amounts
21 differed significantly?
22
A. Divided into four phases so I could
23 calculate the concentration in different urnes when
24 the wastewater flow rate was different. So the
25 concentrations - you can see on here the

11
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septic system?
A I have an opinion and I'll try to state
it here.
Concentration of ingredients discharged
to the septic system are inversely proportional to
flow rates. When flow rates are Jow, concentrations
would be high. Concentrations - excuse me. Vv'hen
flow rates are high, concentrations would be low.
So failure was reported in early June
just after a period of high flow rates, therefore,
low concentration. That followed a period of several
months when flow rates were low, concentrations were
high.
14'
So my interpretation of this is that
15 this period of several months when flow rates were
16 low, concentrations were high, the system appeared to
17 be operating fine. I think that the failure occurred
18 later when flow rates were high, concentrations were
19 low. And from thati conclude that the failure was
20 not caused by any impairment of the biological
21 functioning of the septic system.
22
Q. Okay. This document addresses only the
23 flexo press chemicals, correct?
24
A. This spreadsheet?
25
Q. Exhibit *'()12.
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concentrations would be greatest when the wastewater
flow rate was lowest.
Q. Help me understand the ••
A. Can we back up?
Q. Please.
A. Okay. So I just want to make the point
that in phase 1 the wastewater flow rates were lowest
and, therefore, the concentrations of all these
ingredients, those concentrations are higher in
phase 1 than in phases 2, 3, and 4. So if - so if
the cause of the failure were that, you know, things
that were being discharged into the septic system had
somehb\,,~ffected the operation of the septic system
itself by killing off the bugs, you would expect that
to happen in phase 1 when concentrations were
highest. You would not expect that to happen for it
to be the cause in phases 2, 3, or 4 when
concentrations were lower.
Q. Do you have an opinion as to whether or
not the concentration of chemicals -let's start
with phase 1 - in phase 1 had any effect upon the -.
let me redo it.
Do you have an expert opinion as to
whether the concentration of chemicals in the waste
flow had any effect upon the failure of Sunnyside's

1
2
3
4
5
6
7
8
9
10
11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

A. That's correct
Q. Did you do similar evaluations for the
other chemicals discharged by Printcraft in the other
areas?
A. I did similar calculations for chemicals
used in the prepress area. Chemicals used in the
litho press area were not discharged to the septic
system, so there's not a similar .(Exhibit *-013 marked.)
Q. BY MR. FULLER: I'm handing you Exhibit
*-013. Which area is that addressing?
A. Let me take a look. Okay. It'syeah. It looks like, baSically, the same
spreadsheet. This is also addressing the ftexo press
area. This would just be a more - an updated
version of this one.
MR. FULLER: Let's look at Exhibit *-014.
(Exhibit *-014 marked.)
Q. BY MR. FULLER: If I'm looking correctly
this says non·flexo press products.
A. Right. This is for materials used in
the prepress room.
Q. And did you do calculations in the same
fashion as you've just explained to us regarding
Exhibit *'()12?
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A Yes.

1 here.

2
(Exhibit *-015 marked.)
3
THE VVlTNESS: Well, let me clarify that. In
4 the flexo press area the calculation dilution is a
5 bit simpler than the dilution calculations for some
6 of the photographic chemicals. in the ftexo press
7 area it's simply, you know, a mass of ink assumed to
8 be discharged and you calculate the concentration
9 simply based on dilution of mass by wastewater ftow.
10
In the film processor area there's some
11 dilution in the equipment itself. You know, there's
12 a stock tank that has the stock solution and then
13 that is diluted during use, and then that diluted
14 concentration is further reduced .- or diluted by the
15 wastewater flow. So it's the same basic process,
16 just one slight additional dilution calculation has
17 to be done.
18
Q. BY MR. FULLER: I'm also handing you
19 what's been marked as Exhibit *"()15. Can you explain
20 what that document is for me?
21
A. This is a spreadsheet that 1used to
22 calculate primarily water usage by the water softener
23 for recharging and the reverse osmosis system.
24
Q. So is this the calculations that you
25 used to determine attachment 221
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So the combination of lack of clay soils
and EPA, their opinion that discharging brine to
septic systems is not harmful, is the basis for my
opinion that the discharge of water softener brine to
the Sunnyside system was not harmful.
Q. Can you tum to attachment No. 23 for me
and identify for me the language upon which you rely
in asserting that the EPA has detennined that the
discharge of water softener brine is not harmful.
A Lefs see here. Okay. If you'Ulook
at the bottom of the page marked as 20123, the next
to the last paragraph, this document is quoting or
14' referring to stUdies conducted by scientists at
15 University of VVisconsin and the National Sanitation
16 Institute. They conclude that wastewater effluent
17 generated from properly operating and maintained
18 water softeners will not harm on-site systems that
19 are designed, operated, and maintained properly.
20
Q. Do you have any opinion _. an expert
21 opinion as to whether the water softener being
22 utilized by Printcraft Press was designed, operated,
23 or maintained appropriately?
24
MR. GAFFNEY: To which I'm going to object
25 because 111at's not what the study concludes. That's
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A. Yes.
Q. I want to ask you about opinion NO.8.
We're on the bottom of page 11. It says, U.S.
Environmental Protection Agency has determined that
water softener regeneration brine is not harmful to
septic systems. And then you refer to - you only
have one reference there with regard to attachment
No. 23.
Is there any other documentation that
fonns the basis for your opinion that the water
softener brine did not harm the system, other than
attachment 23?
l /Well, this is - attachment 23 is
certainly the primary reference here. I guess, just
from, I guess, general knowledge that I have, I know
that one of the concerns with discharging saltto
clay soils is that the sodium in salts can cause clay
soils to - their ability to infiltrate water to
decline.
So one of the concerns with discharging
brine to a septic system is that you will essentially
plug up the soils in the leach field if they're clay.
However, the soils here are -I mean, they're not
clay. They're much coarser than that. So 1- that
just - plugging of clay soils just isn't an issue

1
2
3
4
5
6
7
8
9
10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

not the criteria. You're misreading that sentence.
Q. BY MR. FULLER: I'm not asking you about
this study. I'm asking you about Printcraft's water
softener. Do you have an expert opinion as to
whether Printcraft's water softener was designed,
operated, and maintained appropriately?
MR. GAFFNEY: To which I'll object. He's
already testified that that was beyond the scope of
his assignment in this matter.
THE VVlTNESS: Well, let me clarify that the
reference here to on~site systems that are designed,
operated, and maintained properly is referring to
septic systems, not water softeners. So I think that
your question is --I think it's focused wrong.
Q. BY MR. FULLER: Okay. This document,
attachment 23, seems to focus on home water
softeners. Do you know if EPA has expressed an
opinion regarding the operation of non domestic water
softeners?
A. I don't know.
Q. Have you ever met Dr. Eric Nuttall?
A. I've talked with him by telephone
numerous times. I have not met him face to face.
Q. Were you involved in the process of
selecting Mr. Nuttall as an expert witness?
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00 you confirm that you provided him
15
16 with the 600 parts per million for those two phases?
A. I will confirm that I did provide
17

J

J

J

18
19
20
21
22
23
24
25

t..

1
A. Well, it's likely not on this sheet in
2 that the concentration of silver was removed in a
3 silver recovery unit So I would have calculated the
4 concentration of silver in a different' way from the
5 way I'd calculate the concentration of everything
6 else, which is simply diluted. So I'll have to look
7 and just confirm that I did. indeed, give you the
8 calculation of silver concentration. I assume I did.
9 I just don~ know which piece of paper irs on at the
10 moment.
11
Q. Can you look at Exhibit *·015 for me.
12 You'd previously testified that this document formed
13 the basis for your calculations on attachment No. 23;
14 is that correct -I'm sorry •• 22.
15
A. This is the basis for my calculations of
16 flow rates.
17
Q. And you had based that on 45 employees
18 and 20 gallons per day. Can you look up at the top
19 of that document for me. Rather than 45 employees,
20 why did you use a 40 employee number in this
21 document?
22
A. Okay. WeH, it may be simply that I
23 misremembered and I used 40 throughout as opposed to
24 45.
25
Q. It also indicates that you used the

1 attachment 22?
2
A. No.
Q. Did you ptollide Mr. Nuttall with
3
4 concentrations of various chemicals?
A. Can you be more specifiC?
5
Q. Okay. His second assignment on page 7
6
7 of his report includes an evaluation of five
8 chemicals. Later in his report he indicates that the
, 9 concentrations that were provided to him came from
10 you. If you'll tum to page 9. There where he's
11 evaluating water softener brine, you'n note on about
12 the six~h,n.ge down he refers to 600 parts per
13 million during phases 3 and 4. Value provided by Bob
;'"";:":-rL' ~"""\""-,"

_ _ _ _ _ _ _ ___
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1 that correct?
A. I did provide Dr. Nuttall with
3 concentrations of hydroquinone, and 1would have to
4 verify the actual numerical value that I provided
5 him.
6
Q. Did you provide him with concentrations
7 for copper, zinc, and silver?
8
A. I did provide him with concentrations of
9 cooper. zinc, and silver in wastewater. And, again,
10 I would have to verify the actual numerical value
11 that's presented.
12
Q. Would those numbers be verified by one
13 •of the documents we've examined here today?
14
A. Yes.
15
Q. Which?
16
A. Let me take a minute and sort it out.
17
(A discussion was held off the record.)
18
Q. BY MR. FULLER: I'd asked you to
19 identify which of the documents we had reviewed.
20
A. Okay. If you look at Exhibit - I guess
21 that's *·013. There are concentrations of copper on
22 page 1, zinc on page 2, and 1haven't found silver
23 yet. Okay. ! can't find silver.
24
Q. You can't locate silver, but it may be
25 on here also?

1
A. No.
2
Q. Have you ever participated with
3 Mr. Nuttall·· prior to this case for this client,
4 have you ever had any contact with Mr. Nuttall?
5
A. No.
6
Q. Have you reviewed Dr. Nuttall's expert
7 report?
8
A. I have read it
9
Q. When did you do that most recently?
10
A. Lastweek.
11
Q. What information did you provide to
12 Dr. Nuttall to assist him in preparing his report?
13
A. I provided thatinformation in response
14 to one of your requests,·so I provided ittoyou this
15 morning. I believe it's request No.5.
16
(Exhibit *-016 marked.)
17
Q. BY MR. FULLER: I'm handing you Exhibit
18 No. *·016, which is a copy of Dr. Nuttall's report.
19 If you'd look on page 3 of his report, did you
20 provide the information set forth on page 3?
21
A. I provided these figures to Dr. Nuttall.
22
Q. Am I correct this is a copy of your
23 attachment 221
24
A. Yes.
25
Q. Did anyone assist you in preparing
r--

fj

PAGE

Dr. Nuttall with concentrations of various chemicals,
including sodium chloride in wastewater. V\lhether or
not 600 ppm is exactly the number I provided him, I
don't know. I'd have to go back and check my
spreadsheets.
Q. Later on in that same page with regard
to hydroquinone it indicates that you also provided
him with those concentrations for phases 3 and 4. Is
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1 figure of 13 gallons per day as domestic use per
2 employee rather than 20, as we've discussed today.
3
A Okay. There is a similar sheet - okay.
4 If you'll note the reference for this 13 gallons per
5 day is an EPA document which is -- it's basically a
6 wastewater systems design document. So EPA suggests
7 a number of 13 gallons a day. Idaho statute requires
8 using a number of 20 gallons a day for office type
9 establishments.
10
So, you know, basically the state law
11 trumps the federal law in this case, so I used the
12 state required value instead of EPA's value. So
13 there is a similar version of this that will have 20
14 gallons per day here and a reference to an Idaho
15 document.
16
Q. So this document, Exhibit *-015, wasn't
17 used in completing attachment 221
18
A. Right. There's - so I was obviously
19 mistaken. There's going to be a virtually identical
20 version of this simply with this number changed, and,
21 therefore, alJ the calculated flow rates changed.
22 But the format is the same.
23
Q. Okay. And you have that document that
24 would include the correct numbers?
25
A. I'm 99.9 percent sure I gave it to you

,j
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1
A For example, zinc is contained in an ink
2 called aqua sparkle 2872 gold. Copper is in an ink
3 called aqua sparkle 874 gold. They may well be in
4 other inks. These just happen to be the products in
5 which copper and zinc are in the highest
6 concentranon.
7
Q. Did you do calculations other than .,
8 did you do - did you calculate concentrations for
9 other metals or chemicals beyond the five that are
10 referred fo by Mr. Nuttall on page 7 of his report?
11
A. Yes.
12
Q. And are those the ones identified on
13 Exhibit*-012?
14'
A. So this is my calculation of
15 concentrations for some of the additional materials.
16 I also calculated in --let's see, there's one more
17 spreadsheet that has - refers to chemicals used in
18 the prepress area. We had it out. I'm not sure
19 where it is now.
20
Q. My assumption is it would be *·012 or
21 *·013. This is *·D13.
22
A. Right. So lefs look at *-011 and
23 *·014. Okay. Let's look at *-014.
24
Q. I have an uncolored copy.
25
A. Yes. It's Exhibit *..014.

174

1 today. It's just a matter of finding it.
Q. We just didn1 pull out the right one?
2
3
A. Right
4
Q. Okay. J want to talk specifically about
5 the five substances that Mr. Nuttall evaluated after
6 you provided him with the concentrations. What
7 substances contained •• what substances discharged by
8 Printcraft contained hydroquinone?
A. I guess, in general, that's a component
9
10 of inks, and I'd have to go back through my list of
11 products and their ingredients to identify exactly
12 which products contained hydroquinone.
13
Q.~ISjhis a product that's produced by the
14 RO sysfeIh?
15
A. No.
16
Q. Do you know what substances are
17 discharged by Printcraft which contain copper and
18 zinc?
A. Again, those are components of inks.
19
Q. We were looking at one just a minute ago
20
that
we
couldn't find silver on, right?
21
22
A. Right For example Q. Which exhibit are you looking at?
23
A. Good question. *·012.
24
Q. Okay.
25

!

.....- PAGE 176
1
Q. In your opinion, was Printcraft's waste
2 flow classified as domesfic waste?
3
MR GAFFNEY: 1'/1 object. Are you asking
4 for a legal conclusion, a scientific conclusion?
5
Q. BY MR. FULLER: Are you familiar with
6 the term domestic waste?
A. Yes.
7
8
Q. Explain for me your understanding of
9 domestic waste.
10
A. J would define domestic waste as waste
11 from bathrooms, kitchens, bathing facilities.
12
Q. Do you have an opinion as to whether or
13 not the discharge from Prinfcraft Press would be
14 c/assifJed as domestic waste?
15
MR GAFFNEY: Same objection.
16
THE WlTNESS: j'd say that part of it is
17 domestic waste.
18
Q. BY MR. FULLER: Okay. !fyou combine
19 domestic waste and nondomestic waste, what does it
20 become?
21
A. I would say it's no longer strictry
22 domestic waste.
23
MR. FULLER: Did you examine any - never
24 mind. I think I want to take a break for jus! a
25 minute - well, I want to ask one more thing and then
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1 we'll take a break.
2
(Exhibit *-017 marked.)
3
Q. BY MR. FULLER: Can you identify that
4 document for me?
5
A. This looks like a summary prepared by
6 Jennifer Weidhaas of information from a
7 biodegradation database.
B
Q. So this was prepared by North Wind?
9
A. Yes.
10
Q. Did you participate in preparing this
11 spreadsheet?
12
A. Only to the extent of identifying
13 chemicals that we were interested in.
14
Was this document provided to
15 Mr. Nuttall?
16
A. Yes, it was provided to Dr. Nuttall.
17
For what purpose?
18
A. To provide him with information about
19 the toxicity or biodegradability of various chemicals
20 that may have been discharged to the septic system.
21
Q. Did you review this document before it.
22 was sent to Dr. Nuttall?
23
A. I read it but I wouldn't say that I
24 reviewed it.
25
MR. FULLER: Let's take a break for just a

a.

a.
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1 minute.
2
(A recess was taken from 4:15 p.m. to
3 4:21 p.m.)
4
Q. BY MR. FULLER: Can you look with me in
5 your report, which is Exhibit *'()03, at attachment
6 No. 11.
7
A. Okay.
8
a. Can you indicate for me what the source
9 is of attachment No. 11?
10
A. It was provided by our client. Prior to
11 that I don't know where it came from.
12
Q.~ you know who took this photograph?
13
AI No.
14
Q. Do you know who added the arrows and the
15 written legends on if?
16
A. I did that
17
a. So the photograph when it came to you
18 was just the picture?
19
A. Right
20
Q. Can you explain for me what the legends
21 are intended -- the arrows and the words are intended
22 to convey?
23
A. Well. this is a - its a photograph
24 looking down into the top of an infiltrator, which is
25 essentially kind of a Quonset hut shaped piece of

1 plastic that provides the conduit for wastewater flow
2 in the leach field. And what I'm intending to show
3 with the labels and arrows I've added is to just
4 convey to other people what the -- you know, what
5 they're looking at because it's not - you know,
6 after someone explains it, it's easy to -- you know,
7 to see what this is.
8
Q. Can you explain it for me.
9
A. Yes> Essentially, this is a photograph
10 of a piece of plastic shaped like this.
11
Q. Okay. Inverted upside down from the
12 photograph. Okay.
13 A. No.
14
MR. GAFFNEY: Is that a Sinequan (phonetic)?
15 It's an inside joke.
16
THE WlTNESS: It's basically an inverted U.
17 And it/ooks like this has been broken on the top and
18 you're lOOking at the soil at the bottom.
19
BY MR. FULLER: After the top's been
20 broken off and removed?
21
A. Correct. So the arrows are pointing to
22 the broken edge. There's a line labeled as axis just
23 to show the - basically, just to illustrate the
24 orientation of this U. And the other label is soil
25 at the bottom of drain line.

a.

r--
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1
a. Okay. For whom did you app/ythe
2 labels? Why did you put the explanations?
3
A Okay. Well, a couple of reasons. One
4 is since it's not readily apparent what this is,
5 making - or adding some labels means that I can give
6 this to you or anyone else and have to do a lot less
7 explanation of what this is. And I believe I did
8 include this as one of the attachments in my report,
9 so just in terms of communicating effectively, adding
10 a few labels to this photograph, in my opinion,
11 helps.
12
Q. It was also included in Mr. Nuttall's
13 report?
14
A. Yes. Mr. Nuttall is one - Dr. Nuttall
15 is one of the people I needed to communicate with.
16
Q. What were you showing Mr. Nuttall with
17 that photog raph labeled as it is?
18
A Well, Mr. Nuttall was interested in,
19 basically, clogging of the soils in the leach field
20 itself. So, you know, the soil that's visible here
21 is in - it is the soil that wastewater is
22 infiltrating into. So Mr. Nuttall - or Dr. Nuttall
23 can look at that and draw his opinion as to whether
24 this particular soil was or was not clogged.
25
a. Okay. Can you fum to attachment 19 for
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PAGE 181

1 me.
2
A. Okay.
Q. Can you identify what attachment 19 is?
3
A. This is manufacturer's information that
4
5 describes the evaporative coolers installed at
6 Pri ntcra ft.
Q. Can you identify for me what type of
7
,
8 evaporative coolers were installed at Printcraft? It
9 addresses a number of different types.
A. Right. Yes. I have that in my notes.
10
11 I'd have to go through my notes to -- you know, to
12 definitely identify which model on this spreadsheet
13 is - or on this product sheet is installed there.
Q. Okay. But how did you use this document
14
15 to complete your opinion?
A. Whafs important is the airflow rate,
16
17 which varies between mOdels. So that's used in the
18 calculation of the amount of water that would have
19 been evaporated during evaporative cooling.
Q. Is the model identified anywhere in the
20
21 documents you've provided us?
A. I don't know that I did not identify
22
23 it on this particular copy. But, if you want, I can
24 provide you with that information.
Q. Okay. We've discussed two different
25
r-- PAGE 182 _ _ _ _ _ _ _
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2 interested in.
3
Q. Okay. Had you already been to
4 Printcraft building that day before you went to the
5 septic system?
6
A. Well, we actually went to - we were 7 I don't think we actually went to the septic system.
8
Q. Okay. Had you been to Printcraft's
9 building before you went to Sunnyside's property on
10 which the septic system is located?
11
A. Wel/, we didn't go to Sunnyside's
12 property that day.
13.
a. Okay. Did you go to Printcraft's
14 building that day?
15
A. On the day that we visited the gravel
16 pit. we did not go inside Printcraft's building.
17
Q. Did you speak with anyone at Printcraft
18 in the parking lot? .
19
A. Not that day, I don't believe.
20
Q. Describe for me what occurred that day
21 when you visited the gravel pit.
22
A. Well, it was basically a driving tour
23 through the Sunnyside Park with Mr. Schuster, so I
24 had been through the park several times myself and
25 met with Mr. Schuster before, but we'd never been
r

_ _ _ _ __=.!

1 visits when you were present at •• we've discussed
2 two different times when you went out and viewed
3 Sunnyside's septic system and leach field. We
4 discussed one when you were there in November and
5 another when you were there in March. Are there any
6 other times that you have been present at the septic
7 system?
8
A. Well, we were certainly [n the general
9 vicinity in April when we visited the gravel pit next
10 door.
11
Q. You had indicated that on the first two
12 visits Y()IIiYlere alone?
13
A {Correct.
14
Q. On the visit in April were you alone?
15
A. No.
16
Q. Who were you in accompanied •• who were
17 you accompanied by?
18
A. Mr. Schuster.
19
Q. What was your purpose of going there
20 that day?
21
A Well, I had spent a lot of time looking
22 at a verbal description of the soils and, you know,
23 some of the photographs of soils like the ones we
24 just looked aL and I wanted to basically confirm my
25 understanding by looking at soils exposed in the

~
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1 through the park ourselves to, you know, just talk
2 about things. And then we parked at the south end of
3 the park and walked out to the edge of the gravel
4 pit.
..
5
Q. Can you tu rn with me to attachment ••
6 tum with me to attachment 9. Can you identify for
7 me with reference to attachment No.9 where you
8 exited the vehicle?
9
MR. GAFFNEY: Before you do that. I want to
10 object to this line of questioning. Its totally
11 irrelevant. You've already brought the issue of
12 their presence on wherever they were at that day to
13 the court's attention. The evidence that they got
14 that day has been excluded, so there's really no
15 point in going through thrs at this pointin time. I
16 don't understand the point other than to waste time
17 and to go back over something thats already been
18 really, really gone over way thoroughly before.
19
MR. FULLER: There's a cause of action
20 pending for trespass. These questions are relevant
21 to that cause of action. The trespass occurred on
22 the day that we are questioning.
23
MR. GAFFNEY: Well, he's here for an expert
24 deposition.
25
MR. FULLER: I understand that
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1 place, you're just trying to do it a different way.
2 If you've got questions related to his expert
3 opinions, thafs fair game. If you want to go back
4 into this whole issue of the trespass, as an officer
5 of the court, please at least give the witness the
6 courtesy of advising him that he does have the right
7 to counsel present That's simple - that's simply
8 your requirement and my requirement as officers of
9 the court
10
Furthermore, I would suggest that your
11 cause of action related to trespass relates to
12 conduct that my client engaged in, and Mr. Starr is
13 • not our client nor a named party.
14
Q. BY MR. FULLER: Were you in the
15 employ - by whom were you employed on the day that
16 the first five photographs on Exhibit *-010 were
17 taken?
18
A. By North Wind.
19
MR. FULLER: Okay. Lefs stop for just a
20 minute and let me consult with my client. And then 1
21 believe, given those positions, I think we may be
22 done.
23
(A recess was taken from 4:36 p.m. to
24 4:40 p.m.)
25
MR. FULLER: I have no further questions.

1
MR. GAFFNEY: Well, this is beyond the scope
2 of an expert deposition.
3
MR. FULLER: Are you instructing him not to
4 answer?
5
MR. GAFFNEY: If you want to resubpoena him
6 as a fact witness, you can go ahead and do that.
7
MR. FULLER: You understand that he's
8 already here as a witness today.
9
Q. BY MR. FULLER: Are you prepared to
10 answer questions about this incident?
11
MR. GAFFNEY: Well, no, this isn't whether
12 he's prepared. This is a due process issue because
13 he's entitled to counsel if you're going to go into
14 some kind of allegations of violation of some civil
15 statute. So it's not whether he's ready. Ifs
16 whether he's fully represented. And I'm going to
17 suggest to Mr. Starr, even though I don't represent
18 you personally, that before we go there, you are
19 entitled to counsel.
20
Q. BY MR. FULLER: Do you wish to have your
21 own attorney present before you answer any further
22 questions?
23
A. Any questions related to the gravel pit
24 or any allegations that I trespassed, yes.
25
MR. FULLER: If I understand correctly,
r-- PAGE 186 -~-------~---""'""ll
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1 you're not instructing him not to answer?
2
MR. GAFFNEY: No, but! am instructing him
3 of his rights to have counsel present
4
Q. BY MR. FULLER: Okay. And you are
5 choosing at this point not to proceed further unless
6 you're given the opportunity to have your own
7 attorney?
8
A. With any questions - any further
9 questions about the gravel pit or any allegations
10 that I trespassed. So if you have other questions or
11 questions on other topics, we can continue.
12
Q.4(yere you present when the photographs
13 taken on-Exhibit - the photographs depicted on
14 Exhibit *-010 were taken?
15
A. Was I present?
16
Q. Yes. When the first five pictures on
17 Exhibit *-010 were taken.
18
A. Yes.
19
Q. Who took these photographs?
20
A. I tooK them.
21
Q. Can you identify for me on Exhibit *-009
22 where you were standing when those photographs were
23 taken?
24
A. [think we were talking 25
MR. GAFFNEY: You're going to the same

r-
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1

Do you have cross examination.
2 Mr. Gaffney?
3
MR. GAFFNEY: Just a couple of questions.
4
5
EXAMINATION
6 BY MR. GAFFNEY:
7
Q. The septic system at the Sunnyside
8 Industrial Park that failed back in, I believe it
9 was, June of 'OS in terms of capacity, where would
10 you typically expect to find a system of that
11 capacity?
12
A Okay. The permitted capacity is13
Q. I'm talking about the permitted
14 capacity_
15
A. Okay. The permitted capacity, right.
16 The permitted capacity is like 300 gallons a day, and
17 thafs what you'd put in for a four-bedroom house.
18 So a fairly small system.
19
Q. If at the time this septic system
20 failed, at least by my calculations, there were 133
21 - on average, 133 people using the system, which
22 would include 45 Prinroraft employees and 88
23 non-Printcraft users, would your understanding of the
24 Idaho capacity requirements be that 20 gallons per
25 day times that 133?
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A. If we're assuming that there - that all
the users are basically office workers.
Q. RIght.
A. Yes.
Q. Okay. That would have been tbe capacity
required by state law basically?
MR. FULLER: Object It calls for a legal
conclusion.
Q. BY MR GAFFNEY: Well, if that's wbat
the state law required, 20 gallons per day per -I'm
going to use the term "user." I don't know what the
correct term is •• it's simply a matter of
multiplying fhat out, right?
A. Right.·
Q. Okay.
A. 20 gallons a day timesQ. 133.
A. So we round to 130, so that would be
2,600 gallons per day.
Q. Now, even four times the capacity of
that, we're up around a system capable of handling
over 10,000 gallons a day, right?
A. Yes.
Q. Okay. And at 13 times we're up around a
system capable of handling in excess of 34,000
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STATE OF

I, ROBERT C. STARR, say that I am the witness
referred to in the foregoing deposition, taken October
21, 2008, consisting of pages numbered 1 to 192; that
I have read the said deposition and know the contents
thereof; that the same are t~ue to my knowledge, or
with corrections, if anYt as noted.

Page

Line

Should Read

Reason

ROBERT C. STARR
SUbscribed and sworn to before me this
day of
2008, a t ,

(Seal)

~~

~

rdaho.

Notary Public fox Idaho
My Commission Expires
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REPORTER'S CERTI:ICATE

1 gal/ons a day, right? Well, let's just say ten
2 times.
3
A. Okay. Yes.
MR. GAFFNEY: Okay. Thafs aU l've got.
4
MR. FULLER: I have no further questions.
5
(The deposition concluded at 4:43 p.m.)
6
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ss.

COUNTY OF

STATE Of' IDAHO
COUNTY OF BONNEVILLE

ss.

r, Sandra D. Terrill, CSR, RPR, and Notary Public
in and for the State of Idaho. do hereby certify:
That prior to being examined ROBERT C. STARR, the
witness named in the foregoing deposition, was by me
duly sworn to ~estity to the truth, the whole truth,
and nothing but the truth;
That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to typewriting under my direction,
and that the foregoing transcript contains a full,
true and verbatim record of said deposition.
I ~urther certify that I have no interest in the
event of the action.
200S.WITNESS my hand and seal this 29th day of Octobex
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Notary Public in and for
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VERIFICATION

STATE OF
ss.
COUNTY OF
I, ROBERT C. STARR, say that I am the witness
referred to in the foregoing deposition, taken October
21, 2008, consisting of pages numbered 1 to 192; that
I have read the said deposition and know the contents
thereof; that the same are true to my knowledge, or
with corrections, if any, as noted.

Line

Should Read

Reason

L.l
ROBERT C. STARR

LJ

Subscribed and sworn to before me this
2008, at
day of

Idaho.

i.l.J,.
~"

iJ
r)

,L.I

(Seal)

Notary Public for Idaho
My Commission Expires

T&T REPORTING
tntreport@ida.net
(20B)
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REPORTER'S CERTIFICATE

i

I

STATE OF IDAHO
COUNTY OF BONNEVILLE

ss.

I, Sandra D. Terrill, CSR, RPR, and Notary Public
in and for the State of Idaho,' do hereby certify:
That prior to being examined ROBERT C. STARR, the
witness named in the foregoing deposition, was by me
duly sworn to testify to the truth, the whole truth,
and nothing but the truth;
That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to typewriting under my direction,
and that the foregoing transcript contains a full,
true and verbatim record of said deposition.
I further certify that I have no interest in the
event of the action.
WITNESS my hand and seal this 29th day of October
2008.

J
No. 702,
Notary Public in and for
the State of Idaho.

. I

U

My Commission Expires:

11-10-10

T&T REPORTING
tntreport@ida.net
(208)
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
"'I

PRINTCRAFT PRESS, INC., an Idaho
corporation,
Plaintiff!
)Case No.
) CV-06-7097

vs.

r I
I i
J

,I

SUNNYSIDE PARK UTILITIES, INC./ an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC.! an Idaho
corporation, SUNNYSIDE INDUSTRIAL AND
PROFESSIONAL PARK, LLC, an Idaho
limited liability corporation, DOYLE
BECK/ an individual/ and KIRK WOOLF, an
individual,
Defendants.

)
)
)
)
)

)
)
)
)

)
)

SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation,
Counterclaimant/

)

vs.

)

)

)
)

l.l
Ll

PRINTCRAFT PRESS, INC.! an Idaho
corporation, and TRAVIS WATERS, an
individual,
Counterdefendants.

------------~~~~~~~~~---------

)
)
)
)

)
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IN ~HE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF

,"-.·.1

['1

]

PRINTCRAFT PRESS, INC., an Idaho
corporation"
Plainti ff,

I NDE X
EXAMINATION

THE STATE OF ID~BO, IN AND FOR THE COUNTY OF BONNEVILLE
WITNESS
)

ICase No.
) CV-06-7097

vs.

GARY MECHAM

PAGE

EXlIMlNATION B¥

SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE P~~K
OWNERS ASsocIATION, INC., an Idaho
corporation, SUNNYSIDE INDUSTRIAL AND
PROfESSrQ~AL PARK, LLC, an Idaho
limited liability corporation, DO¥LE
BECK, an individual, and KIRK WOOLF, an
individual,
Defendants.

Ml\ • FULLER ••.•.....••..•••.•••..••.•......•...
Ml\. GJ\FFNE ¥ •••••••••••••••••••••••••••••••••••

4
97

E X H I B r T S
NUMBER

SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation,
counterclairnant,

rl

r-- PAGE 3

1 -- Subpoena Duces Tecum
2 -- EKpert Report, 04/11/09
3 -- District Seven Health Department Sewer
APplication
4 -- District Seven Health Department Sewer
Fermit
5 -- District Seven Health Department SeptiC
system Inspection Report
6 -- IDA?A 58.10.03
7 -- Plaintiff's Expert Witness Disclosure
8 -- Plaintiff's Rebuttal Expert Witness
Disclosure
9 -- Color Photograph

vs.
PRINTCRAFT PRESS. INC .• an Idaho
corporation, and TRAVIS WATERS, an
individual,
Counterdefendants.
DEPOSITION OF GARY MECHAM
Thursday, December 11, 2009, 1:00 p.m.
Idaho Falls, Idaho

~ ..

]

~.

Sheila T. Fish,

RPR. CSR

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _...........,

r- PAGE 2

1I

DEPOSITION O~ GAR¥ MECHAM

BE IT REMEMBERED that the deposition of GJ\RY
MECHAM was taken by the attor~ey for the defendant at
the office of fULLER & CARR, located at 410 Memorial
Drive, suite 201, Idaho Falls. Idaho. before Sheila T.
Fish, court Reporter and Notary PubLic, in and for the
State of Idaho. on Thursday, the 11th day of December
200S, commencing at the hour of 1:00 p.m., in the
above-entitled matter.

,.1

A P PEA RAN C S S

u
)

J

For the Defendant:
F'ULLER

BY:

& CARR

Mark R. Fuller
Daniel R. Beck
Post Office Box 50935
410 Memorial Drive, Saite 201
Idaho Falls. Idaho 83405-0935
(208)

524-5400

For the Plai~tiff:
BEARD ST. CLAIR GJ\FFNEY PA
BY: Michael Gaffney
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
(206) 523-5171

J
I

. .J

~

1
2
3
4
5
6
7
8

PAGE 4

(The deposition proceeded at 1:06 p.m. as follows:)
GARY MECHAM,
a witness herein, having been first duly sworn by the
Certified Court Reporter to speak the truth and
nothing but the truth, was examined and testified as
follows:

EXAMINATION
9
10 BY MR. FULLER:
Q. Can you state your name, please.
11
A.
It's Gary Dean Mecham.
12
Q.
Mr.
Mecham, have you ever been deposed
13
14 before?

A. No.
15
Q. Okay. This deposition is being
16
17 recorded, taken down, and transcribed by acourt
18 reporter. Though she's very competent, there are
19 some rules that make it easier for this to work
20 smoothly. One is I request that you wait until I
21 complete my question before you begin your answer,
22 and I will wait until you complete your answer before
23 I begin the next question.
I would ask if you don't understand the
24
25 question please state that, and I'U repeat it or ask
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1 herte read it back to you until we're sure that you
2 understand the question.
The court reporter cannot record nods of
3
4 the head or uh·huh or huh·uh don't come through very
5 good, so I would ask you to give verbal, oral
6 responses, yes or no. I will sometimes remind you.
7 It's not meant to be aggressive. It's just to create
8 a record to be sure thai she can write that all down.
9 Are you comfortable with those?
10
A. lam.
Q. Are you under the influence of any
11
12 alcohol or medication today that would affect your
13 ability to testify?
14
A.-No.
Q. I'm handing you what's been marked as
15
16 Exhibit 1. This is a subpoena which was issued for
17 your attendance here today. Have you seen that
18 document before today?
19
A. I have.
Q. The document asks on page two that you
20
21 bring certain documents with you. Have you brought
22 documents responsive to that request?
A. I brought some documents.
23
Q. Okay. Can you identify what those are
24
25 forme?
r--

PAGE 7

1
A. I personally pulled that photograph up
2 off our web server at my location of work.
Q. Okay.
3
A. I'm assuming it came from the lawyer,
4
5 Mr. Schuster.
S
Q. From Mr. Schuster. Okay.
A. Well, from the lawyer's office.
7
Q. I'm an right with the inspection report
8
9 and with the sewer application. You've given me a
10 document entitled sewer permit ••
A. Right.
11
12
Q. - tl) which are attached what appears to
13 be a copy ofthe application. Okay. In fac~ there
14 are several_ pages ~ several copies of that first
15 page, and then there are some duplicate pages in
16 here. What exactly do you understand constitutes the
17 sewer permit? Is it all of these doouments stapled
18 together?
19
A. Typically, what I've seen is that the
20 septic permit, when it gets approved, the application
21 is attached to it.
Q. A copy of the application is attached to
22
23 it?
A. And the file that we had that was
24
25 identified as the septic permit did also include -

PAGE 6 _ _ _ _ _ _ _ _ _ _ _ _ _ _..." ,...... PAGE 8

1
A. Yes. What I brought was the documents
2 that I listed in my report, which are the septic
3 sewer application, the septic permit the inspection
4 report, and then the IOAPAstandards.
5
Q. Okay.
6
A. And the technical guidance manual. .
7
Q. Okay.
8
A. Those are what I brought.
9
Q. Okay.
10
A. Number two [t talks about any documents
11 provided to the deponent I didn't bring a list of
12 all of the documents that North Wnd had, I guess,
13 available. But these are the ones that are
14 applicab[e'to how I came up with my determination and
15 my report.
16
Q. Okay.
17
A I also brought this figure.
18
Q. This is a photograph?
19
A. Thafs a photograph.
20
Q. Okay. Where did you acquire this
21 photograph?
22
A. That was one of the documents that North
23 \!\lind received.
24
Q. From whom did you personally receive the
25 photograph?

._.

-~

_ _ _ _ _ _ _ _ _ _ _ _..."

1 this is what was in the electronic file. So it did
2 also include the application.
3
Q. All right. Other than gather these
4 doouments, can you explain to me what else you've·
5 done to prepare forthis deposition?
6
A. Like, in the last couple of days or7
Q. Whatever you've done to prepare for this
8 deposition.
9
A. Okay. Back in the March time frame,
10 basically they provided us the list of documents,
11 asked me to evaluate the capacity of the septic
12 system that was in place at the time of the incident,
13 which was in June of 2006, to evaluate what the
14 capacity of that septic system was. So 1100 ked
15 through the documents. I looked for specific items
16 that were directly related to the size and rated
17 capacity of the septic system.
18
These are the ones - these are the
19 documents that I've found that indicated - or that
20 had any indication for the size of that system.
21
Q. When did you leam that your deposition
22 would be taken?
23
A. I learned that on ··Iefs see. Last
24 Friday I heard that a subpoena was coming or they had
25 a subpoena. I actually saw the subpoena on Monday.
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1
Q. Since you [earned that your deposition
2 was going to be taken, what have you done to prepare
3 for the deposition?
4
A. J reviewed my report, I gathered these
5 documents, made copies, brought those here, met with
6 the lawyer briefly to talk about the deposition, and
7 I did review the deposition of Bob Starr.
8
Q. Okay. You've read Mr. Starr's
9 deposition?
10
A. I thumbed through it. I didn't read it
11 in detail.
12
Q. Okay. Have you read it before this past
13 week?
14
A. No.
15
Q. A couple of background questions. Your
16 curriculum vitae doesn't indicate the publication of
17 any articles. Have you been the author of any
18 published articles?
19
A. Not the periodicals. Mostly what I've
20 done is design packages, specifications.
21
Q. So anything published by a publisher and
22 sent out for review by peers and by others you have
23 not published?
24
A. Not per se, not me, personally. I have
25 been listed as some authors on some papers that have

r-- PAGE 11 ~--------~-_ _ _.",

1 you can recall.
2
A. Uh-huh.
3
Q. For wastewater treatmentfacilities, for
4 a fire station, and you referred to one down in New
5 Mexico?
6
A. Yeah. That was a wastewater treatment
7 facility.
8
Q. That was also one. Were any ofthose
9 that you've described for a subdivision?
10
A. No.
11
Q. So tbe preparation fortbe subdivision
12 is different from the other ones that you've
13 described?
14
A. Yes.
15
Q. When did you participate in the
16 preparation for the subdivision?
17
A. [don't have an exact date, but it
18 was - I think it was sometime in 2005, 2005 time
19 frame.
20
Q. Where was that subdivision located?
21
A. It was located east of Shelley [n
22 Bingham County.
23
Q. What was your personal involvement in
24 that design process?
25
A. OUf task was to evaluate if the owner

,..... PAGE 10 _ _ _ _ _ _ _ _ _ _ _ _ _- , _
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1 been prepared that I've reviewed, but I was not a
2 main author.
3
Q. Have you personally ever designed a
4 septic system?
5
A. Yes. Uh·huh.
6
Q. How many have you designed?
.
7
A. Probably no more than four or five. I
8 don't have an exact number.
g
Q. Can you identify those for me as best
10 you can recall?
11 .
A. A couple of them have been - welve put
12 in with wastewater treatment facilities that I've
13 designed .. We did one for a fire station. We did one
14 for a wastewater treatment system down in New Mexico.
15 That's about - that's about the total of the design
16 package.
17
Q. Have you ever designed a septic system
18 for a commercial or an industrial subdivision?
19
A. I have not done a whole subdivision.
20 We've done some septic system design and evaluation
21 for preparation for people to get approval to allow a
22 subdivision.
23
Q. Okay.
24
A. If that makes sense.
25
Q. You've identified the four or five that

PAGE 12 _ _ _ _ _ _ _ _ _ _ _ _ __

1 could take a 40-acre parcel of land and then
2 subdivide it into thirty - I think it was 33
3 different parcels and use septic as the main disposal
4 mechanism and see if we could still do that and still
5 meet the IDEQ regulations for septic systems.
6
Q. Was the determination that it was
7 possible?
8
A. Yes.
9
Q. Has that system been constructed?
10
A. No. The planning and zoning didn't
11 allow them to go from the one 40 piece acre to 30.
12 They were only allowed to do 5-acre plots.
13
Q. So you assisted in the design ofthe
14 system, but it was never approved or constructed?
15
A That's right.
16
Q. In Shelley; is that correct?
17
A. We didn't finish the design of those.
18 We just evaluated what the design requirements would
19 be and the impacts on the area.
20
Q. Just preliminary design?
21
A Yes.
22
Q. Other than that one preliminary design,
23 you have not participated in designing any septic
24 systems for a full subdivision; is that correct, or
25 are there others?~
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1
A. I have not done a septic system for a
2 full subdivision.
3
Q. Okay.
4
A. I have done septic systems for
5 industrial facilities, but most of those have tied
6 into larger septic treatment systems or municipal or
7 other systems.
8
Q. Okay. Have you ever designed a septic
9 system capable of treating chemicals?
10
A. Yes.
11
Q. Can you describe for me how many of
12 those?
13
A. I probably wouldn't call it a septic
14 system. My main emphasis is on wastewater treatment,
15 and so I have designed systems that take industrial
16 wastewater treatment flows and designed systems that
17 would treat that water.
18
Q. But it would not be considered a septic
19 system?
20
A. Well. some of the septic water would be
21 included in that waste stream, and we would be able
22 to tie those into, like, a municipal septic disposal
23 system or a municipal system.
24
Q. So it was meant for··
25
A. So ifs not a small septic tank system.
...- PAGE 14 _ _ _ _ _ _ _ _ _ _ _ _ _......,..,

1
Q. Is it wrong to say this is a
2 pretreatment system that then goes into a municipal?
3
A. Some of them have. Some of them have
4 actually - we've treated the water down to levels
5 where we could actually discharge the water into the
6 ground or otherwise.
7
Q. Have you ever designed a septic
8 system - compared to the wastewater treatment
9 facilities that you've described, have you ever
10 designed aseptic system capable oftreating a water
11 softener brine?
12
A. I designed a septic system that had
13 water softener brine as one of the feed stocks that
14 went into the septic system.
15
Q. Can you tell me the location of that?
16
A. That was at the Test Area North Fire
17 Station.
18
Q. Was that system constructed 19
A. Yes.
20
Q. - pursuant to your design?
21
A. Yes.
22
Q. Was discharge of water softener brine
23 into that system authorized by the director of DEQ?
24
A. The permit was provided, and it had
25 the - it received the health department septic

~----------~--'9

1 permit so it could operate.
2
Q. Did you actually see that permit
3 yourself?
4
A. I did see the permit.
5
Q. Did it authorize discharge?
6
A. I don't believe there was anything
7 specifically in the permit that said water softener
8 brine could be discharged into that system.
9
Q. Do you know what requirements are
10 necessary in order for aseptic system to accept
11 water softener brine under applicable DEQ
12 regulations?
13
A. I'm not aware of any for small septic
14 tank systems that there's anything that says exactly
15 what can go in and what - how it needs to come out
16 So I'm not aware of that
17
Q. Okay. The next question is with regard
18 to the size of the systems you've developed or
19 designed. Have you ever designed a septic system
20 capable of handling discharges of wastewater in
21 excess of 8,000 gallons per day?
22
A. Not that I would call just sewage or a
23 septic system by itself. Wastewater treatment
24 systems I have up to 250 gal/ons a minute.
25
Q. Thank you. Have you ever designed a
~
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1 septic system for use by a printing company?
2
A. No.
3
Q. Do you know what chemicals are
4 discharged by a printing company?··
5
A. I do not.
6
Q. You state in your report that you have
7 worked on facility design. Can you explain for me
8 what those terms mean? What is facility design?
9
A. Typically, what is it is if you've
10 got the "" when I refer to a facility, either a
11 process faciHty or a building or structure. And
12 mostly what I've done is, Ilke, the infrastructure
13 support so that the water that needs to go to that
14 facility, the wastewater that comes out, any
15 electrical roads, that kind of thing, the
16 infrastructure support that's required by that
17 facility.
18
Q. Okay. You also indicate that you have
19 worked on process system design. Can you help me
20 understand what that term is and help me understand
21 the difference between Ihose two?
22
A. Okay. Thafs more the process itself
23 that's being used inside the facility. So, like, for
24 a water treatment system, if we need to treat the
25 water for a certain waste stream, then the process
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1 system is the system that we would install to treat
2 that waste stream or whatever that function is.
3
Q. So do I understand correctly that
4 facility design would be the external support for the
5 system?
6
A. The way I referenced it there, yes.
7
Q. The process system design would be what
8 happens inside the system. Is that a fair
9 distinction between the two?
10
A. Yes.
11
Q. Okay. Were you asked to do any review
12 of any facility design with regard to this
13 assignment?
14
A. I was not.
15
Q. So your responsibilities were limited
16 solely to process system design and review; is that
17 accurate?
18
A. It was solely limited to the design
19 requirements or limitations of the septic system, not
20 the Printcraft system.
21
Q. Did you make any review of the piping or
22 the main lines that take sewage from any structure to
23 the septic system?
24
A. I did not
25
Q. When you design a system •• so I'm
_

r

,
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1 identifying what your design capacities would be.
2 But you would design •• or you would determine what
3 your maximum capacity needs to be.
4
Q. Is excess capacity designed into the
5 system?
6
A. like I say, again, it's depending on the
7 facility. If you know exactly what it's going to be
8 used for and it's not going to change, then you don~
9 necessarily need to have excess capacity built in.
10 If you don't or you have some idea on what the future
11 needs would be, then you would want to design some
12 future capacity.
13
Q. Were you given any information with
14 regard to this assignment that allowed you to form an
15 opinion regarding whether the system was built with
16 the intention of increasing the capacity at alater
17 date?
18
A I didn't see anything in the material
19 that identified how the design capacity was
20 determined. So I don't know if there was any
21 additional capacity included in that value or not
22
Q. Are the facilities that you've designed
23 at the Idaho National Laboratory similar to the
24 system that you evaluated at the Sunnyside
25 subdivision?

PAGE 18 _ _ _ _ _ _ _ _ _ _ _ _ _---. r-- PAGE 20 - - - - -_ _ _ _ _ _ _ _- ,

1
A. Two of the systems I've put in at the
2 site are similar to the fact that they receive
3 wastewater, use a septic tank and a drain field for
4 distribution5
Q. Okay.
6
A. - and infiltrators, actually.
7
Q. Those two systems you've just described,
8 what types of facilities do they serve?
9
A. The first one was basically just a
10 restroom facility. It was attached to a ground water
11 treatment facility, but the two waste streams were
12 completely separate. So the septic system was
13 installed for restroom and waste type stream.
14
Q. To serve a single building?
15
A. Yes.
16
Q. What was the second one?
17
A. The second was one the fire station,
18 which I've mentioned earlier, and that was also a
19 septic tank system with a drain field that seNed a
20 single building, the fire station. The fire station
21 was under a redesign of an existing system that was
22 there.
23
Q. Can you identify where those
24 facilities -the first one was a restroom for a
25 building. What building was that that was being

1 talking here about process system design. When you
2 design a system, is that based upon the maximum
3 discharge expected to flow into the system?
4
A. Depending on the facility, bilt primarily
5 what you will do is you will do an evaluation to
6 determine what your maximum influence is going to be.
7 It could depend on - it could be different depending
8 on what facility or type of facility you're working
9 with. Either it could be a maximum flow at a given
10 point in time, so just, you know, gallons per minute,
11 or it could be a maximum flow over a given day, or it
12 could be - you know, so it depends on the facility
13 itself on what you use as your limiting design
14 parameter.
15
Q. So do I understand correctly that as you
16 prepare your design, you first determine what
17 capacity is needed and then design that system to fit
18 that capacity? If! give you a per minute or per
19 day, then you design a capacity that •• design a
20 system that will accept that much flow?
21
A. Typically thafs the way that irs
22 handled. We do identify what the maximum
23 capabilities need to be and then design a system to
24 that. If there's a future expansion possible, you
25 may want to include that up front when you're
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1 served?
A. It's called the Insrtu Bioremediation
2
3 Injection Facility, It's at the Test Area North
4 site.
Q. Do [ recall yourtestimony that the fire
5
6 station is also at the Test Area North?
A. It's right next to the actual facility.
7
It's
outside
the Test Area North fenced area, but
8
9 ifs just outside that facility. Same vicinity.
Q. How close are those two systems to each
10
11 other?
A. I don't know exactly, but they're
12
13 probably within a half a mile.
Q. Let's talk about the first system for
14
15 the restroom, for the Insitu remediation building.
16 How is that system different from the system in the
17 Sunnyside subdivision?
,18
A. How is it different? The basic
19 components of that system versus the basic components
20 in the Sunnyside system are very similar. The
21 difference is it didn't have, to my understanding 22 the initial septic system at the Sunnyside had up to
23 one or two buildings that was going to be connected
24 to it. This one just supplied the one building. The
25 design flow capacity was a little lower less than
r-
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1
2
3
4
5
6

was a thousand gallons and the other one was
750 gallons, but I don't -I'm not quite sure.
Q. So if that's your recollection is
1,750 gaUons, what limiting factor provided the
design capacity of only 600 gallons for that system?
A. The limiting factor was the size of the
7 drain field.
8
Q. Okay. With regard to the Insitu system
9 that you said had a 200 gallon capacity, how large
10 were the fan ks for that system?
11
A. I don't recall, but I know it was at
12 least a 750 gallon septic tank. I'd have to go back
13 and look.
14
Q. 750 I think is the minimum.size that you
15 can construct.
16
A That's the minimum, yeah.
Q. What limiting factor resulted in the
17
18 design How only being 200 gallons per day?
19
A That was the expected usage that we
20 would - the maximum expected usage that we would
21 ever see from that facility.
Q. So the tanks were larger than 200 22
23 could handle more than 250 gallons, 200 gallons per
24 day, and the drain field could handle more than
25 200 gallons per day?

PAGE 22 -------------~ r - PAGE 24 - - - - - - - - - -_ _ _- "

1 the 2
Q. That was my next question. What was the
3 capacity for the In situ building?
4
A. We used a 200 gallon per day flow
5 capacity in that one.
6
Q. Did it flow into a drain field?
7
A. It did.
Q. Did that drain field use infiltrators?
8
9
A. It did.
10
Q. The Test Area North Fire Station system,
11 how did that system differ from the system you
12 reviewed from the Sunnyside subdivision?
13
A. Some physical differences: That system
14 originally nad two septic tanks in the system before
15 going to the drain field. That one did have a
16 distribution box after the septic tanks before it
17 went to the drain field, and it just served the
18 single building.
19
Q. What was the design gallonage per day
20 capacity of the fire station system?
21
A. When I did the redesign, based on my
22 evaluation, we did that 600 gallons per day.
23
Q. How large were the two tanks on the fire
24 station building?
25
A. I'm not quite sure, but I believe one

1
A. Yes.
2
Q. Butthe limiting factor there is that
3 you knew exactly the quantities?
4
A. We had a very good idea on the usage of
5 that system, and it was oversized just because we
6 wanted the factors.
7
Q. Okay. And so you actually8
A. Then economically it was just as cheap
9 to build that one as if we tried to go smaller.
10
Q. Am I correctthat with regard to the
11 Insitu building you had an accurate estimate of the
12 actual flow from the building?
13
A. No. We had a good handle on what the
14 usage would be from the personnel that would be using
15 that building.
16
Q. Which would tell you what the actual
17 flow was going to be. Is that different from the
18 usage?
19
A. Well, the actual flow is, you know,
20 measured flows that come from that building. We did
21 not have any measured flows that we were using before
22 we designed it.
23
Q. Do you ever consider measured flows in
24 the design process?
25
A. Usually with a septic tank and a drain
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1 field system you usually don't use measured flows.
2 You usually do an evaluation of what the system's
3 going to be used for and then use a conservative
4 value for your design parameter.
Q. Is there a factor that you used to
5
6 establish that conservative value?
A. It depends on how you come up with your
7
8 design criteria. If you use, like, the IDEQ guidance
9 for certain types of facilities, those are considered
10 to be conservative values. So they've got some -- so
11 use those as your design criteria, because they do
12 have some conservativeness included in those.
13
Q. Can you help me understand? Is fhere a
14 multiple that's used in establishing what would be a
15 conservative value?
A. There's not one set value that is
16
17 mandated Dr always used. Ifs up to the person
18 that's determining what that value is.
Q. Can you explain for me how you determine
19
20 that value? Let's just take the first building, the
21 Insitu restroom. How did you make that evaluation as
22 you constructed the facility?
A. For the Insitu one, what we did is we
23
24 looked at what processes we'd have, what the maximum
25 number of people would be in that building, and it
r-- PAGE 26

---------------0

1 was 10. And then we used the 20 gallons per day, and
2 come up with the 200 gallons per day determination.
3
Q. You consider that to be aconservative
4 value?
S
A. Very conservative.
6
Q. Explain fo me why it's very
7 conservative.
8
A. Because, primarily, we wouldn't have
9 near that many people in that facility. Primarily,
10 on a day-to-day basis we only had two people that
11 would be there. The value that the IDEO uses is
12 considered a conservative value. So for those two
13 factors, that was a very conservative value.
14
Q. The 20 gallon per day flow used by IDEQ,
15 why do you consider that conservative?
16
A. Typically, when there's jurisdictions or
17 whatever and they set what design parameters they
18 want to mandate for people to use, they want to have
19 some conservativeness in that value so that they
20 ensure that they're going to protect their
21 environment. And so I'm not aware of what factors
22 IDEQ used for that and how they come up with that
23 exact value, but I do know that they would have
24 included - you know, evaluated what some of those
25 flows would be and then included some conservative

1

PAGE 27
A

check either factor safety or some value in that

2 when they determined their numbers.
3
Q. Do I understand correctly then that the
4 use of 2D gallon per day pe r worker builds into the
5 design excess capacity beyond actual flow expected
6 from the worker?
7
MR. GAFFNEY: I'm going to object I'm not
8 sure of the foundation.
9
Q. BY MR FULLER: Do you understand my
10 question?
11
A. Do I still answer?
12
MR. GAFFNEY: You can go ahead and answer.
13
THE WITNESS: Can you ask that again?
14
MR. FULLER: It might be ~best to just read ..".~
15 it back.
16
(Requested portion of record read.)
17
THE WITNESS: What I would say is that value
18 is a pretty confident number that one individual
19 person would never exceed that flow rate. So I
20 wouldn' call it excess flow. I would just call it
21 that-there could be the possibility where they
22 actually do generate that much flow at a given time.
23
Q. BY MR FULLER: But not more than that?
24
A. les probably not more than that.
25
Q. Have you ever personally constructed a
r-- PAGE 28 -----~---_ _ _ _~

1 septic system?
2
A. I have not done the digging and
3 placement and that, but I have overseen the
4 construction of a septic system.
5
Q. Was it one ofthese that you've
6 described?
7
A. Both of those.
8
Q. So the two out at the INEl?
9
A. Right.
10
Q. What would be your responsibilities to
11 oversee the construction?
12
A. To make sure that the construction was
13 taking place in accordance with the design
14 specifications. And so there would be some -- make
15 sure the trenches were dug to the proper depth, that
16 the components were connected, that they were
17 installed correctly and verified that they were in
18 place.
19
Q. You did provide those services for both
20 of the projects that you've described here?
21
A. I did.
22
Q. Any others other than those two?
23
A. Those are the only two that I actually
24 did the construction oversight on.
25
Q. Have you ever served as an expert in any
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1 for the septic system.
Q. Do you have any other factual data that
3 additionally describes the system failure event as
4 you understand it?
A. No.
5'
Q. Okay. Do you have any knowledge
6
7 regarding what caused that system failure event?
8
A. I looked through some information on
9 what some of the possible causes could be, but I did
10 not look at them in detail.
11
Q. That wasn't part of you r aSSignment?
12
A. It wasn't.
13
Q. Were you told anything else regarding
14 the nature of that failure eVentother,than what "
15 you've told us here, ponding on the ground?
16
A. No.
17
Q. Did you personally observe the system
18 fai/ure event?
19
A. No.
20
Q. Were you shown any photographs of that
21 event?
A. I did not see -I don't recall seeing
22
23 any photos that showed the ponding or water on the
24 ground.
25
Q. Did you make any determination olthe

1 other case?
2
A. No.
Q. Have you ever provided testimony in any
3
4 proceeding before today?
A. Not in a court proceeding.
5
Q. In an administrative proceeding of some
6
7 kind?
A. For some period I did work in
8
9 Washington D.C. and have done some congressional
10 hearings on funding requests and things like that,
11 but nothing - none of it ever had to do with septic
12 systems or anything like that.
Q. We may refer to those still, so don't
13
14 put them too far. Okay. I'm handing you what's been
15 marked as Exhibit 2. If you would take a minute and
16 examine this document and identify it for me.
A. This is the report that I provided based
17
18 off the objective that I was asked to do and my
19 resume.
20
Q. Is that the complete report?
21
A. That is.
Q. There were no attachments or other
22
23 documents?
A. Not that I attached to it, no.
24
Q. Can I ask you to turn to page two of
25

2
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1 Exhibit 2. At the top of that is a paragraph
2 entitled assignment. It states: My assignment in
3 this case is to review available information and
4 determine the design capacity of the Sunnyside
5 Utilities, Inc. septic system that was in place
6 during the system failure event that occurred in June
7 of 2006.
8
Can you state for me what was the design
9 capacity ofthe septic system in June of 2006?
10
A. Based on my evaluation it was the
11 300 gal/ons per day flow.
12
Q. From whom did you receive this
13 assignment?
14
A. From my project manager at North Wind,
15 Joan Connell was the one who asked me to do it.
16
Q. Have you been given any additional
17 assignments since you drafted this report?
18
A. Not regarding this case, no.
19
Q. You identify your assignment relates to
20 the system failure event that occurred in June of
21 2006. Can you define for me what you mean by the
22 terms system failure event?
23
A. My understanding when they refer to the
24 system failure event, it refers to the time where
25 there was ponding of water in the drain field area

1 actual flows from the subdivision to the septic
2 system?
3
A. Will you repeat that again?
4
Q. Did you make any determination of the
5 actual flows from the subdivision to the septic
6 system?
7
A. No, I didn't.
8
Q. Did you make any measurements of any
9 flow with regard to your aSSignment?
10
A. NO,I did not
11
Q. Did you make any determination regarding
12 chemicals that were discharged into the septic system
13 from the subdivision?
14
A. No, I didn't.
15
Q. Are you familiar with amaterial safety
16 data sheet?
17
A. I am.
18
Q. Did you review any material safety data
19 sheets in the process of completing your assignment?
20
A. I did not.
21
Q. Or in the process of preparing your
22 report?
23
A. I did not review the material data
24 safety sheets for this project.
25
Q. Did you make any personal investigation
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1 of the septic system of the subdivision?
2
A. Other than reviewing the documents, that
3 was what I did personally.
4
Q. Have you ever seen the septic system?
5
A. No, J haven't.
6
Q. Or seen the drain field?
7
A. No,! haven't.
8
Q. In the next paragraph on page two of
9 Exhibit 2 you entitle that paragraph the basis of my
10 opinions. And if I understand it correctly, you
11 identify here the documents that you reviewed in the
12 process of completing your assignment. My question
13 is: Are there any documents that you relied upon
14 that are not identified in this paragraph?
15
A. Other than the ones /listed for the
16 permit and the application only?
17
Q. Well, you say the permitting and
18 inspection?
19
A. Okay. Yeah.
20
Q. Those are the three documents that we've
21 already •• that you've identified: The application,
22 the permit, and the inspection report.
23
A. Right. And the IDAPA and the DEQ
24 guidance manual.
25
Q. Right. Other than those five or six

1 documents that you've brought with you.
2
A. Thafs correct.
3
Q. Am I correct that this is a copy of the
4 sewer application that you were asked to review in
5 this case?
6
A. That's correct.
7
Q. Okay. What information from the sewer
8 application - so I'm talking just Exhibit 3. What
9 information from that document helped you determine
10 that the maximum design flow capacity was 300 gallons
11 per day?
12
A. The only real indication on this is that
13 on page two they indicated that that was the number
14 of ga/lons of water that they wanted to useJn the .
15 structure per day. So this was an indication that
16 that's what -- that's the size of the system that
17 they desired.
18
Q. So it does state there in the middle of
19 that page, am Jcorrect? It states number of gallons
20 used in structure per day, 300?
21
A. Thafs correct.
22
Q. Is there any other information in this
23 application that helped you •• upon which you relied
24 on in forming your opinion?
25
A. There's no other additional information.

r-- PAGE 34 -----~----~--_n
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1 documents, are there any other documents that you
2 reviewed?
3
A. I did review a number of other documents
4 to see if! could find something that would indicate
5 what the design capacity of the system would be and
6 didn't find any indication of those. So these are
7 the only documents that ( used to make my
8 determination of what the design capacity was.
9
Q. You then state still on page two your
10 opinion in this case. It says opinions, but I can
11 only find one. Is it correct that there's just one?
12
A. It is correct that I only had one.
13
Q. You identify your opinion as the system
14 in place in' June of2006 had a maximum approved flow
15 capacity of 300 gal/ons per day. Okay. Can you
16 explain for me how you know that?
17
A. Based on the application, the values
18 that were used in the application, the layout of the
19 system that was shown in the inspection and the
20 permit all indicates that that system had a flow
21 capacity of 300 gallons per day. It was identified
22 and that was what was approved by the health
23 department.
24
Q. Okay. I'm handing you what's been
25 marked as Exhibit 3, and I believe this is one of the

1 It does say see attached for the gallons per day
2 calculation, but I never could - ! didn't find any
3 document that showed what the gal/ons per day
4 calculations were. So r never was able to find those
5 to determine. So I was assuming that whoever did
6 those calculations, thafs how they come up with the
7 300 gallons that they request
8
Q. But you've never been provided with
9 those calculations?
10
A. I have not.
11
Q. That calculation was not relied upon you
12 in forming your opinion?
13
A. No.
14
Q. The calculation, because they weren't
15 available?
16
A. Because they weren't available. I did
17 not sign them.
18
Q. Help me understand how the statement
19 number of gallons of water used in structure per day
20 helped you form the opinion that the system in June
21 of 2006 had a maximum approved flow capacity of 300
22 gallons per day?
23
A. This particular value does not
24 necessarily drive that opinion. It's just input into
25 that opinion where this is the first instance where
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1 the 300 gallon per day value was identified.
2
Q. Would you agree with me that there
3 they're referring to the quantity of water flowing
4 into the structure?
5
A. That's correct.
6
Q. If I understand your testimony, that
7 number really doesn't help you form your opinion, but
8 it's the same number?
9
A. It!s the same number. Ifs the initial
10 number that was requested. And the other - just an
11 indication - it doesn!t necessarily match the
12 300 gallons per day, but it appears that the number
13 of people served per day initially was 30 and then it
14 was changed to 10. I don't know if.,that was done
15 because of the 20 gallon per day set from IDEQ or why
16 that was changed, but it was changed to 10.
17
Q. If there were going to be 30 people
18 served per day using the DEQ's 20 gallon per day
19 standard, what would the capacity need to be?
20
A. Then the capacity would need to be
21 600 gallons per day.
22
Q. It's been modified to 10. So using that
23 same 20 gallon per day capacity, what number would
24 you then 25
A. If that was the only input that they had
r--
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1 for determining that number, then you would use a 200
2 gallon per day.
3
Q. So am I correct that the number of
4 people served today, whether it was SO or 10, would
5 nothelpyoudeterminethedesigncapacltyforthe
6 system?
7
A. That number does not indicate how they
8 calculated the design capacity for the system, that's
9 correct.
10
Q. So is there anything else on the sewer
11 application that assisted you in formulating your
12 opinion?
13
A. Not to support the 300 gallon per day.
14
Q. I'm handing you what's been marked as
15 Exhibit 4. This is a copy of the septic permit in
16 this case; is that correct?
17
A. Thafs correct
18
Q. Did you review this document in the
19 process offormuJating your opinion?
20
A. I did.
21
Q. What information from this septic permit
22 marked as Exhibit 4 helps you determine the maximum
23 approved flow capacity was 300 gallon per day?
24
A. By the main criteria on here is right
25 under the sewage disposal drain field specification

PAGE 39 -~-----_ _ _ _ _ ____"

1 it lists approximately 300 gallons per day and then
2 in parenthesis it says maximum.
3
Q. You would agree with me thalthat
4 categorization that you read with me first also says
5 minimums?
6
A. It does say minimums.
7
Q. Is there any other information on this
8 page that assists you in formulafing your opinion
9 that the maximum approved flow capacity was 300
10 gallon per day?
11
A. Probably the only other information that
12 is here that kind of supports the 300 gal/on per day
13 determination is that it also lists a disposal area
14 size of 400 square feet. And then it also shows that _,
15 if you use 14 sections, then you can use 240 square
16 feet if dome trenches are used. And if you use a
17 0.75 gallon per day per square foot value thafs also
18 listed on the permit and you back calculate that,
19 that back calculates to a 300 gallon per day design
20 parameter.
21
Q. So if I understand correctly the
22 disposal area, the size speCifications fit the 300
23 gallon per day maximum?
24
A. That's correct.
25
Q. Anything else on this document assists
~
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1 you in reaching your opinion?
2
A. No. That was the primary items.
3
Q. Can I ask you to tu rn back to Exhibit 3
4 with me for just a minute?
5
A. Exhibit3? Okay .
6
Q. This is the sewer application.
7
A. Uh-huh.
8
Q. Can you turn back to page two?
9
Can you tell by looking at this document
10 if it is intended to serve the entire subdivision or
11 only a single building?
12
A. There's nothing to indicate thatit
13 would serve either way. They had an estimate of
14 sinks, toilets, two sinks, tv\'O toilets, mop sinks,
15 two floor drains, so I would assume that would not be
16 a whole subdivision. And then on the front page of
17 that same exhibit it does say one or tv/O commercial
18 office buildings.
19
Q. Okay.
20
A. So that would coincide with those two
21 statements.
22
Q. Looking at page two, again, the language
23 that I had reviewed, the number of gallons in water
24 used in structure, that appears to me to be singular.
25 Is there --
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A. That's correct. It's probably just the
2 way the form is set, and that was the way that's
3 worded.
4
Q. As you look at this application, is
5 there any way that you can know whether this is -·1
6 guess I've asked that question already. I'll
7 withdraw.
8
If you look back at Exhibit 4 with me
9 again, the permit. Do you know who approved this
10 permit?
11
A. J A Finlinson.
12
Q. Have you ever had any contact with
13 Mr. Finlinson?
14
A. I have not
15
Q. Have you spoken with him regarding the
16 permit?
17
A. I have not
18
Q. Or spoken with him regarding the
19 permitted capacity?
20
A. No. I have never talked to this
21 Mr. Finlinson.
22
Q. I'm handing you what's been marked as
23 Exhibit 5. This is a copy ofthe inspection report.
24 Is this also a document that you reviewed?
25
A. It is.
r-- PAGE 42 -----------~----a
1
Q. I think you've indicated that your
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2 packet of documents, the application, is actually
3 attached to that inspection report; is that correct?
4
A. The application was actually attached to
5 the septic permit, which was Exhibit 4.
6
Q. So is the inspection report just a .
7 one·page document?
8
A. That's all we had was the one page.
9
Q. Can you identify for me what information
10 from the septic system inspection report was relied
11 upon you in determining the maximum approved flow
12 capacity was 300 gallons per day?
13
A. IIIn1at I used on this one was the disposal
14 area size, Which is the 200 square feet indicator and
15 that infiltrators were used. That's also shown on
16 there. And using that with the size that was on the
17 permit itself, that would back calculate to the 300
18 gallon per day system.
19
Q. Am I correct that those are the same
20 numbers that are referenced in the septic permit?
21
A. It is.
22
Q. The 240 square feet?
23
A. The 240 square feet if infiltrators or
24 dome trenches were used.
25
Q. Is there any information in the
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1 inspection report marked as Exhibit 5 upon which you
2
3
4
5
6

relied that is not also stated on the septic permit
marked as Exhibit 4?
A. The actual size of the drain field is
slightly different than the 240 square feet that is
shown on the septic permit·- or on the inspection
7 report. If you look at the figures that were drawn
8 in, it shows that there were two trenches that were
9 actually installed. One was 18 feet long and the
10 other was 66 feet long. They used three of the
11 six-foot infiltrators in one and eleven of the
12 six-foot infiltrators in the other. So if you
13 actually calculate that out, the actual square
14 footage is 252 instead of 240 feet. So the actual
15 size of the drain field could be acceptable up to
16 320 ga lions per day _.
17
Q. Okay.
18
A. - is what it came outto.
19
Q. I think we'll review that in just a
20 minute, because I think your report does identify
21 that.
22
A. Okay.
23
Q. Is there anything else on the inspection
24 report other than the graphic of the drain field upon
25 which you relied that is not already set out in
r-"

1
2
3
4
5
6
7
8
9
10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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Exhibit 41
A. No. The only other thing this did
identify was the soil type, which there were a few
discrepancies between the three exhibits on the soil
type. Thafs what you use to get to your available
infiltration rate, which is -- on the permit is
identified as the 0.75 gallons per day per square
foot.
Q. How does Exhibit 5 describe the soi!
type?
A. That one describes it as gravelly.
That's the only indication that it shows is gravelly,
"A" gravelly.
Q. Is the soil type described on Exhibit 41
A. On Exhibit 4 the soil type's identified
as "A" gravelly sand. And that's right above the
disposal area.
Q. Okay. So the "A" gravelly soil type is
also set forth on Exhibit 4just as it is on
Exhibit 5?
A. Well, on Exhibit 4 it shows it as
gravelly/sand and on Exhibit 5 it just identifies 1t
as gravelly.
Q. What difference did that make to you in
the process of forming your opinion?
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1 been marked as Exhibit 2, am Icorrect that beginning

1
A. It didn't necessarily form the opinion.
2 It's just if you look at the design parameter that
3 was used of the 0.75 gallons per day per square foot
4 there's some question on how that value was
5 determined to be applicable. And if you just look at
6 gravelly by itself, that really does not indicate
7 that particular design parameter. And if you look at
8 gravelly/sand by itself it also does not speCifically
9 indicate that design parameter.
110
Q. So which of those soil types did you
11 rely upon in forming your opinion?
12
A. I did not rely on the soil type of these
13 to determine 14
Q. Okay..
15
A. I relied on the fact that they listed
16 the 0.75 gallon per day per square foot value on the
17 permit. And the way they calculated that square
18 footage it also used that 0.75 gallons per day per
19 square foot. So I assume that was the value that
20 they used when they designed the system.
21
Q. So back to Exhibit 5 then where it says
22 soil type "A," gravelly. you did not rely upon that
23 data in forming your opinion?
24
A. No.
25
Q. You had identified that the drawing
r - PAGE 46 -

2 at the bottom of page two of you r report you identify
3 these documents! You identify the sewer application,
4 which is Exhibit 3 that we've just reviewed; then you
5 identify the septic perm~ which is Exhibit 4; then
6 the inspection report, which is Exhibit 5.
7
Am I correct that pages two through the
8 top of page four is simply an explanation of the data
9 set forth on those three documents?
10
A. Those qre just pieces of information
11 that I pulled off from each of those documents.
12
Q. Is there anything set forth there of
13 significance to you in forming your opinion regarding
14 any of those three documents that we have not
15 discussed?
16
A. Not that I can think of.
17
Q. If you'd turn with me then to page four
18 of your report, which is marked as Exhibit 2.
19
A. Okay.
20
Q. There you talk about design capacity
21 evaluation. I'd like to talk about each one of these
22 sections separately. You talk about septic tank.
23 Can you id entify for me what is the ca pacity of th e
24 septic tank that was installed?
25
A. The capacity that was installed or the

_ _ _ _ _ _ _ _ _ _ _ _----g r-- PAGE 48 - - - - -_ _ _ _ _ _ _ _- ,

1 provided you with assistance that was not available
2 on the septic permit?
3
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1 septic tank that was installed was a thousand gallon
2 tank.
3
Q. How does the size ofthe tank affectthe
4 permitted capacity?
5
A. According to the IDAPA standards, the
6 tank volume needs to be two times the daily flow
7 rate. So on this case, 300 gallons per day, the tank
8 minimum size needs to be 600 gallons per day with a
9 minimum of a 750 gallon tank. And so for the
10 300 gallons per day, you need to have a tank that's
11 at least 750 gallons in volume.
12
Q. Given DEQ's requirementthatthe tank be
13 twice the size of the average daily flow, what
14 average daily flow capacity applies to a thousand
15 gallon tank that was installed?
16
A. If you sized your septic tank on your
17 daily flow, it could be - that tank could be used
18 for a system up to 500 gallons per day.
19
Q. Do I understand correctly then that the
20 tank itself exceeded the minimum requirements
21 necessary for the permitted flow?
22
A The tank was larger than what was
23 required24
Q. Okay,
25
A. -- for a 300 gallon per day ftow.

A. That's correct.
Q. Am I correct that they both identify 14
sections at the disposal area size?
A. They do both identify 14 sections, .
thafs correct
Q. So they refer to the disposal size will
be the same?
A. They could. The difference I think
between the permit and the inspection report is the
permit did not specify how long each ofthe
infiltrator sections were, because you can also buy
those in four-foot sections.
Q. How did you rely upon the drawing set
forth on Exhibit 5 in formulating your opinion?
A. Because that one did show the 18 foot
with the three sections, indicating that they were
six-foot sections.
Q. I see. Okay.
A. Also the other one, the 66 foot for 11
sections.
Q. Okay.
A. Indicating six-foot sections.
Q. As I look back at your report, what's
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Q. How did the fact that the tank was
1
2 larger than was required affect the permitted flow
3 capacity?
A. It didn~ change the permitted flow
4
5 capacity, because, basically, the permitted How
6 capacity, the way this was configured, was driven by
7 the drain field, not the septic tank.
Q. So would the permitted flow capacity
8
9 have been the same if the tank were twice again as
10 large? If it were a 2000 gallon tank would the
11 permitted flow be the same?
A. If you used the same drain field
12
13 configurations.
. Q. You then talk about average daily flow.
14
15 You state that the 300 gallon per day would
16 therefore·· so I'm in the middle of that paragraph.
17 The 300 gallon per day would, therefore, only support
18 a total of 15 people per day.
Can you explain for me how you reached
19
20 that determination?
A. If you go up the sentence before that,
21
22 it says per the IOAPA regs, the septic system for a
23 commercial office should be sized for 20 gallons per
24 day per employee.
So if you used the 300 gallon per day
25

: I
: j

LJ

1
MR. GAFFNEY: I'm going to object Do you
2 mean implied on the permit or just in designing the
3 system?
MR. FULLER: In designing the system.
4
5
MR. GAFFNEY: I'm going to object. I don't
6 think irs relevant, but go ahead and answer.
THE Vv'ITNESS: For the systems that weve
7
8 been talking about, I did not use a specific flow
9 rate from a toilet facifity by itself. Typically,
10 you could use whafs called a ii)(ture method process
11 to determine what your flow capacity is. And if you
12 use that method, then you could go into each facility
13 or each fi)(ture if irs within the facility and
14 evaluate the flows that come from each fixture. But
15 typicaJly, on the ones that I've done I have not
16 determined the flow capacity of that using that
17 method.
18
Q. BY MR. FULLER: Did you use the fixture
19 method in forming your opinion in this case in any
20 fashion?
21
A. No, I did not.
Q. Would that also be true with regard to
22
23 the use of a sink by an office employee on adaily
24 basis?
25
A. Same thing. It would be dependant on

r-- PAGE 50 _ _ _ _ _ _ _ _ _ _ _ _ _....,
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1 capacity, that equates to 15 people per day.
2
Q. So when you say 15 people per day, is it
3 correct that you're referring to office employees?
4
A. That's correct.
5
Q. Based upon your experience and your
6 expertise, what discharges typically come from an
1 office employee to equal that 20 ga/lon per day?
8
MR. GAFFNEY: I'll object to foundation.
9
THE Vv'ITNESS: I should still answer that?
10
MR. GAFFNEY: What's that?
11
THE Vv'ITNESS: I can still answer the
12 question?
13
MR.,GAFFNEY: Yeah. You can go ahead and
14 answer.
15
THE WlTNESS: If all's you're looking at is,
16 like, a toilet and sink facility, ifs probably less
17 than 20 gallons per day per employee. But, again.
18 like I said before, on the conservative number that's
19 a number that they use to try to encompass all of the
20 flows that might be generated in a facility in an
21 office type environment per employee.
22
Q. BY MR. FULLER: When you've designed
23 these systems before and assisted in overseeing their
24 construction, what gallons per day have you applied
25 for toilet use byan office employee?

1 usage. And you could use that value if you were
2 using the fi)(ture method to determine your gallons
3 per day. Since there wasn't any indication on how
4 that 300 gallons per day was developed, Jdon't know
5 if they used that method or not when they come up
6 with their 300 gallons per day.
7
Q. If you didn't use the fixture method,
8 what method did you use in determining that
9 300 gallons per day would support 15 office workers?
10
A. All I used was the IDEQ guidance for
11 office workers per employee.
12
Q. The 20 gallon?
13
A. The 20 gallon per day value for office
14 workers.
15
Q. In the process of completing your
16 report, did you give any consideration to chemicals
17 being discharged into the system··
18
A. No.
19
Q. - in affecting you r opin ion?
20
A. No, I did not
21
Q. The same question with regard to ink.
22
A. No, I did not
23
Q. Same question with regard to reverse
24 osmosis water.
25
A. I did not
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1
Q. What affect did the design flow have on
2 the actual flow into the system?
3
A. There's really no affect betvveen one or
4 the other. It's just the design How should be more
5 than the actual flow for the system.
6
Q. Should accommodate the actual flow and
7 then some?
8
A. The actual flow should be less than the
9 design flow.
10
Q. Okay. Bottom of this paragraph the last
11 sentence says: No other calculations were available
12 that demonstrated how the GPO needed for this system
13 was determined.
14
What other calculations •• ) guess what
15 calculations would you need to make that
16 determination?
17
A. That would be similar to what I was
18 talking about. If the designer of the system used
19 the fixture method or if they used DEQ's value, if
20 they -- the calculation determined how they come up
21 with the need for the 300 gallon per day design
22 parameter.
23
Q. You were given no calculations that
24 indicated anything except application of the OEQ
25 standard; is that correct?

~
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1
A. I do not
2
Q. Do you know why it was changed?
3
A. I do not
. 4
Q. What factors did you rely upon to
5 determine that the occupants of the Printcraft Press
6 building are office employees?
7
A. First off, my understanding was this was
8 put in. you know, well before the Pnntcraft facility
9 \lms connected, so it wouldn't have applied to the
10 Printcraft employees. And the only indlcation that I
11 had was that on the application it says it's for one
12 or two commercial office buildings. So I would
13 assume that people using this facility initially
14 would be Office type employees.
15
Q. If I understand correctly, your
16 evaluation is •• what you were asked to do •• your
17 assignment was to determine its capacity as of June
18 of 2006?
19
A. That's correct
20
Q. Isn't that correct?
21
A. Wlat the design was.
22
Q. In June of 2006 do you know if the
23 Printcraft building was connected to the system?
24
A. I believe it was.
25
Q. What determination did you make -let
I
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1
A. I did not see anything that said they
2 used the DEQ standard to determine a 300 gallon per
3 day. So I don't even know if that's the standard
4 that they used. 1t may not be. I do not know what
5 they used to get to the 300 gallon per day value, but
6 thafs what was used in the application - or .
7 identified in the application and in the permit and
8 what they wanted from it
9
Q. We've already referred to the fact that
10 the application was modified from 30 to 10 people
11 being served per day; do you recall that?
12
A. Thafs correct.
13
Q. Is there any indication that that
14 modification, that either the 30 or the 10, played
15 any part in the design calculations?
16
A. There's no indication that they actually
17 used that value for the calculation, and I dont know
18 when that value actually got modified.
19
Q. Do you know who ••
20
A So I don't know who actually made that
21 change.
22
Q. Do you know who put in the first •• the
23 30 number?
24
A I do not.
25
Q. Orwho put in the 10 number?

1 me back up. Upon what data did you rely to determine
2 that any ofthe occupants ofthe subdivision were
3 office employees?
4
MR. GAFFNEY: I'm going to object. That
5 wasn't part of his assignment. You're asking him to
6 give you information he probably doesn't have.
7
Q. BY MR. FULLER: Do you understand the
8 question?
9
A. Yeah. That's correct. I did not look
10 to see what was actually connected or what actual
11 types of facilities or personnel was connected to the
12 system. I did not check that
13
Q. Okay. On page four here we're still
14 tar king about average daily flow.
15
A. Uh-huh.
16
Q. You say thatthe 300 gallon per day
17 would, therefore, only support atotal of 15 people
18 per day.
19
A. Thafs correct.
20
Q. How did you identify what work was being
21 performed by those people in making that
22 determination?
23
A. I did not try to identify what work was
24 being done. All! did was to take the 300 gallons
25 per day based off the application that identified it
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1 as office buHdings using the DEQ value for office
2 employees. That's how I arrived at that 15 gallon
3 or 4
Q. Did you consider --I'm sorry.
5
A That's how I got to the 15 people per
6 gallon.
7
Q. Did you consider any other DEQ values
8 with regard to workers performing other services in
9 making your·· in forming your opinion?
10
A. I looked through, you know, the other
11 values that they did have, and there really wasn't
12 any that was - that! knew of that would be
13 applicable for when they set the design parameters or
14 operating parameters for the septic system.
15
Q. Is it correct thatthe design parameters
16 are different for salesmen, salespeople, versus
17 office workers?
18
A. There is a value for -- I think it's,
19 like, retail and stores, yes.
20
Q. Do you know if there are any stores fhat
21 operated in the subdivision?
22
A. I did not check. I don~ know.
23
Q. There's been testimony already in this
24 case that some of the employees of the Printcraft
25 building were salespeople in June of 2006. How would
~
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1
THE WITNESS: It does not change my opinion.
2
Q. BY MR. FULLER: Wouldn't make any
3 difference?
4
A It does not change my opinion because
5 there was -- when they did the design of the septic
6 system, they did not identify salespeople, or a
7 number of salespeople, that they used as a basis for
8 coming up for their design parameter.
9
Q. What did they use to determine their
10 design parameter?
11
A. That's -I did not find anything that
12 identified what they did use. So I do not know
13 exactly what they used. Alii know is that they used
14 a 300 gallon per day deSign parameter.,
15
Q. What data did you rely upon to use the
16 20 gallon per day per employee which applies to
17 office workers in forming your opinion?
18
MR. GAFFNEY: I'm going to object. We've
19 already been through this once. He's already
20 answered that. You're getting circular here,
21 Counsel.
22
Q. BY MR. FULLER: You can still answer the
23 question.
24
A. like I said before, I used the 300
25 gallon per day, the information on the permit that

--------------a _

1 that fact affect your opinion?
2
MR. GAFFNEY: To which I'm going to object.
3 I think you're asking him to testify to facts that he
4 didn't consider. Ifs beyond the scope of his
5 report
6
THE VvlTNESS: The actual employees,.and what
7 they did, did not have anything to do with my
8 opinion. which is what was the design capacity used
9 for the septic system. And so the actual employees
10 that were there at the time did not impact how the
11 system was designed originally back in 1996.
12
Q. BY MR. FULLER: When you design a
13 system, as you've designed two systems, how does the
14 work performed by those who will use the system
15 factor into the design capacity?
16
A. If you know what the work that is going
17 to be done that's going to feed that system, then you
18 would definitely use that, those values or that -19 the information pertaining to wha~s going to happen
20 or what they're doing in your calculation to develop
21 your design capacity.
22
Q, How does the fact that some of the
23 employees using the system were salespeople affect
24 your opinion?
25
MR. GAFFNEY: Same objection.

---~---
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1 said it was for office building. and the 20 gallon
2 per day per office employee to come up with the 15
3 gallon per day. And that's not a set -I mean,
4 that's not an absolute, I guess, operating criteria.
5 The operating criteria would be you need to ensure
6 that you don't exceed the 300 gallon per day
7 operating parameter.
8
Q. Does the classification of the workers
9 affect the actual flow?
10
A. The actual- yeah. The function that
11 they're actually doing could affect what the actual
12 flow would be.
13
Q. But you didn't have any of that
14 information in the process of performing your
15 assignment or reaching your opinion?
16
A. I did not. And it also was not a factor
17 in determining what the design parameter was
18 initially.
19
Q. How do you know that?
20
A. Because they weren't there at the time.
21
Q. How do you know that?
22
A. Well, I don't I don't know. I know
23 this was requesting support to one or two buildings
24 that weren't there, so I'm assuming the other
25 facilities weren't there at the time.
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2 two buildings were not there at the time your permit
3 was issued?
A. I don't believe - the one or two
4

5 buildings may not have been there. I'm not sure.
6

7
8
9
10
11
12
13
14

15
16
17
18

19
20

r.j

L.

21
22
23
24

25
F""*"

Q. You don't know?
A. I don't
Q. Know how many buildings, one or two or
more?
A. I do not This indicated that the
septic system was to provide one or two buildings.
Q. Okay. We've been going about an hour
and a half. I'd like to take about a ten-minute
break.
A. That's fine.
(A recess was taken from 2:24 p.m. to
2:40 p.m.)
Q. BY MR. FULLER: In following up on the
last few questions before we took a break: Am I
correct that actual flow cannot exceed the design
flow?
A. The rated - the intent of the design
parameter here is to ensure that the actual flow does
not exceed the design parameter.
Q. Is the number of people discharging into
".
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1 the system a controlling factor in determining

LI

PAGE 63

1 process of preparing your report.
A. I am familiar with them.
2
3
Q. Do you use IDAPA in your
4 responsibilities at the INL?
A. Yes.
5
6
Q. So you've used them before this project?
7
A. Yeah. I've used them for aI/ my
8 projects, not just INL.
9
Q. There is Exhibit No.6.
10
A. Okay.
11
Q. This is a copy of the IDAPA's -. it's a
12 little larger than yours, because I think it was
13 copied on the single page whereas yours was adouble
14 page.
15
Okay. Can you identify for me an IDAPA
16 provision that addresses .. that limits the number of
17 people that can use a system? Are any of the
18 provisions related to, people using the system?
19
A. I'm not aware of anywhere in the
20 regulations that say this many people - you can only
21 use this many people. I think part of the reg - and
22 I don1 exactly know where ifs at to call that, but
23 it calls out how you need to manage your system.
Q. Okay.
24
25
A. Your operating manual or your manuals

Q. What causes YOllto believe those one or

1 and stuff like that.
2
Q. Are you aware of any provisions of IDAPA

2
3
4
5
6

whether actual flow exceeds designed flow?
A. For an operator, for somebody that owns
a septic system or a waste disposal system. in lieu
of taking actual measurements, you could probably use
the number of employees and the people that it's
7 connected to use to help you ensure that you don't
8 exceed your design capacity.
Q. Let's apply it directly to this system.
9
10 Your opinion is that a 300 gallon per day system
11 would only support 15 people?
A. Typically.
12
Q. I~ a 1Gth person uses the system but the
13
14 total usage does not exceed 300 gallons per day, is
15 thata violation?
16
MR. GAFFNEY: Objection. He's not here to
17 give you Jegal conclusions, and I'm not going to
18 allow him to answer that.
MR. FULLER: Are you instructing him not to
19
20 answer that?
MR. GAFFNEY: Yes. You're asking this
21
22 expert to give you a legal conclusion. It's
23 improper.
Q. BY MR. FULLER: You're familiar with the
24
25 IDAPA provisions. You relied upon them in the

3 that limits the number of bui/dings that can be tied

4 to a system?
A. No.
5
6
Q. Okay. Do you know why the --let's look
7 back at the septic permit, Exhibit No.4.
8
A. Okay.
9
Q. Do you know any - let me - just a
10 minute.
11
Do you know why the language under
12 septic tank specification refers to one or two
13 buildings?
14
A. I don't specifically know why it was
15 there. I would assume that it indicates that they
16 are saying that you can support up to 300 gallons per
17 day using one or two buildings.
Q. You would agree that the septic tank
18
19 specifications provisions on the septic permit are
20 minimums?
A. VlJhat do you mean by minimums?
21
22
Q. Do you see the heading there in the
23 middle of that septic permit .24
A. Right.
25
Q. -- that says septic tank specifications,
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1 minimums?
A. Right. And that typically refers to a
3 minimum size of your septic tank.
4
Q. Do you see any language in there - am I
5 correct that says that the system should also be for
6 at least 300 gallon per day?
7
A. It says for 300 ganon per day.
8
Q. Do you see the words "at least" just
9 above that?
10
A. Yes. I don't believe they're applied to
11 the 300 gallons per day. I think that's applied to
12 that atleast 750 gallon tank.
13
Q. Are you aware of any language on the
14 permit that identifies that the 300 gallon per day 15 I'm sorry, thatthe one or two buildings is a
16 maximum?
17
A. No.
18
Q. Can laskyou torefertothelDAPA
19 provisions that have been marked as Exhibit 6?
20
A. Okay.
21
Q. Look on page five. This is under
22 Section 58.01.03.004. These are general
23 requirements; is that correct?
24
A. That's correct.
25
Q. Can I ask you to refer down to subpart
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1 relevant 2
MR. FULLER: My question is 3
MR. GAFFNEY: -- and I'm striking that
4 impudent question.
5
MR. FULLER: Are you moving to strike my
6 question, Counsel?
7
MR. GAFFNEY: Of course I am. It's
8 impudent, and under Rule 3D, if the deposition
9 becomes harassing, which includes impertinent or
10 impudent questions, we can walk out of here. So
11 watch yourself.
'12
Q. BYMR.FULLER: Do you consider my
13 questions to be harassing?
14
MR. GAFFNEY: They're argumentative.
15
MR. FULLER: I'll acceptthat objection.
16
Q. BY MR. FULLER: Do you consider my
: 17 questions to be harassing?
.18
A. I don't.
19
Q. Just to create a record, have I raised
20 my voice to you in anyway?
21
A. No.
22
MR. GAFFNEY: That's not the point, Counsel.
23 The point is we're not here to get your opinion on
24 the law. That's impudent and impertinent
25
Q. BY MR. FULLER: You relied upon the

r-- PAGE: 66 - - - - - - - - - - - - - - . . , r-- PAGE 68 - - - - - - -_ _ _ _""-_",.."

1 04 of that subsection that I just referred to, and
2 let me read thatto you. and see if this is the
3 language that you were referring to. Increased
4 flows: Unless authorized by the director no person
5 shall provide for or connect additional black waste
6 or wastewater sources to any system if the resulting
7 flow or volume would exceed the design flow of the
8 system.
Is that the language that you Wefe
9
10 referring to as to the intent of the rules?
11
A. Yes.
12
Q. Are you aware of any language that
13 identifies or prevents additional people from using a
14 system so long as the resulting flow or volume does
15 not exceed with the design flow ofthe system?
16
MR. GAFFNEY: You're talking about besides
17 this provision that we just talked about, because it
18 does talk about no person shall provide for or
19 connect. So you're talking about other provisions?
20
MR. FULLER: No. I'm talking about this
21 provision.
22
Q. BY MR. FULLER: Okay. Are you aware of
23 any other provisions? I don~ believe this limits
24 tha~ but that's not part of the question.
25
MR. GAFFNEY: Well, your opinion is not

1 IDAPA provisions in forming your opinions; correct?
2
A. I relied on certain parts of the IDAPA
3 prOVision.
4
Q. Did you rely on this provision?
5
A. This doesn't really have anything to do
6 with my objective. My objective was to try to
7 determine what the design capacity was.
8
Q. Can you -I'm sorry.
9
A. This does not have anything to do with
10 how you come up with what that was.
11
Q. Can you identify the provisions of IDAPA
12 that you did rely upon in forming your opinions?
13
A. Yes. I think I did that in my report.
14 It's IDAPA 58.01 .03.007.07.
15
Q. So am I correctthat you're on page 111
16
A. That's page 11, and that was for the
17 tank sizing. Then for the average ftows it was
18 58010300708, which is these following tables on
19 page 12.
20
Q. So am I correct that the reference is
21 under the section commercial and industrial, just
22 about in the middle of the page where it refers to 23
A. Offices.
24
Q. - offices, 20 employees.
25
A. 20 slash-
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1
Q. 20 per employee.
2
A. Correct
3
Q. Do you understand that to mean
4 20 gallons per employee per day?
5
A. That's 20 gallons per day per employee.
6
Q. Are there any other IDAPA provisions
7 upon which you relied in forming your opinion?
a A. No.
9
Q. I'd like to discuss with you the
10 provision on page four of your report, Exhibit 2,
11 entitled soil type.
12
Okay. The first sentence states: Soil
13 characterization could be performed in a number of
14 different ways.
15
Do you know how the soil
16 characterization was performed in the process of
17 preparing the septic permit?
18
A. I do not know. There was no indication
19 on how they did their soil characterization.
20
Q. Did you request any documentation that
21 would enable you to know that soil characterization?
22
A. I think I asked my project manager, and
23 I think -I don't know for sure if that got clear
24 back to the claim. But l think it was requested, but
25 I'm not sure.
r-- PAGE 70
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1
Q. Did you make any contact with the
2 Department of Health and Welfare that issued the
3 original septic permit seeking any characterization
4 or documentation from them?
5
A, I did not
6
Q. In response to your request for
7 documentation did you receive any additional
8 documents?
9
A. I didn't receive any documents that
10 provided any indication on how the soil type was
11 determined.
12
Q. Okay. The septic permitr which is
13 marked as Exhibit 4, identifies the soil type as "A,"
14 gravelly slmd.
15
A. IMth a 0.75 gallon per day per square
16 foot.
17
Q. Okay. Will you help me understand which
18 of those numbers do you believe to be accurate?
19 Which ofthose characterizations do you believe to be
20 most accurate?
21
A. I believe they used the 0.75 gallons per
22 day per square foot as their design criteria on their
23 septic system.
24
Q. What facts do you rely upon in making
25 that determination?

PAGE 71
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1
A. Just basically because of the size of
2 the drain field they used that value to calculate the
3 square footage that's required,
4
Q. Where does that value come from?
5
A. The 0.75 gallons per day per square
6 foot?
7
Q. Yes.
8
A. I don't know exactly where this one came
9 from. From the permits is where I received that
10 value or saw that that value was used. You can get
11 that value from the guidance manual, the DEQ guidance
12 manual for septic systems.
13
Q. Can you provide the provision in the
14 technical guidance manual that provides that number?
15
A. I can.
16
Q. If I can step out --I left my copy in
17 my office. 1'1/ be right back.
18
Do you have acopy of the technical
19 guidance manual?
20
A. I do. I didnt know if you wanted that
21 to be an exhibit,
22
Q. No. It's substantial. I wasn't
23 intending on attaching it.
24
A. Okay. If you go to the guidance manual
25 page 14. This is a table that identifies soil type

PAGE 72 - - - - - - - - - - - - - - ,

1 and what the application rate should be and basically
2 identifies an A-2b, fine sand, loamy sand, that has a
3 0.75 ga/lons per day per square foot value.
4
Q. Am I correct that none of the documents
5 upon which you relied identified the soil type as
6 fine sand or loamy sand?
7
A. That is correct
8
Q. In both cases, am I correct the
9 documents refer to it as one is gravelly and the
10 other is gravelly/sand?
11
A. That is correct.
12
Q. Do I understand from your testimony then
13 that because Exhibit 4 identifies the filtration rate
14 at 0.75 gallons per day per square footthat you have
15 then gone to page 14 of the technical guidance manual
16 and determined that it must be A-2b. )s thatthe
17 process under which you went?
1B
A. No. If you look at the next paragraph
19 on my report, what it says, it says it's reasonable
20 for the soil type determination to be made by making
21 the determinatiOn that soil is composed of medium
22 sand mixed with gravel that makes up between 60 and
23 95 percent of the volume. So what the guidance
24 manual allows is if the material that you're working
25 with has a lot of gravel in it then you can -
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1 basically, through the guidance manual, you can
2 change your soil type from an A1, which if you go to
3 that table is a medium sand. And what they're
4 looking for is the material thafs basicaUy with the
5 gravel material.
6
Q. Is there any indication on any ofthe
7 documents that you reviewed that there was extreme or
8 excess gravel on this location 9
A. Basically 10
Q. -. that would justify that calculation?
11
A. Basically, thafs what this shows is
12 that there's a lot of gravel.
13
Q. That's what what shows?
14
A. That's what these indications on the
15 permit show is that it's sandy gravel, gravelly. If
16 there's not a lot of gravel, then they typically
17 wouldn't refer to it as being a gravelly material.
18
Q. Okay. You make the statement at the top
19 of page five of your report that it is reasonable for
20 the soil type determination to have been made.
21
A. Thafs correct.
22
Q. Do you know how that soil type
23 determination was made in this case?
24
A. No, I do not.
25
Q. So is this a guess?
r - PAGE 74 -

r--

1 bumps that down to the A-2b type soil and use that
2 value in that situation if that's what you have.
3
Q. Would an actual view ofthe site enable
4 you to visually determine what type of soil is
5 actually on the location?
6
A. I do not have the expertise to be able
7 to look at the material and make a determination of
8 what kind it is. There are people that have that
9 expertise that can do that, or basically - most
10 often they'll do it by sample, sample masses.
11
Q. Can you look at asoil type and know if
! 12 it'sA-2b?
13
A. I can look at it and see if in
14 general--I couldn't -I can tell if itis or if
15 it's not that type, you know, just based on my
16 knowledge.
17
Q. Am I correct that your opinion is based
18 on the supposition or the educated determination that
19 the soil type is A-2b?
20
A. No. The soil type at that location is
21 not A·2b, and there's no indication that [t is. The
22 soil type that's there is a gravelly sand material.
23
Q. And, in fact, you're •• go ahead.
24
A. Thafs my opinion that's what it is.
25
Q. So on page five, the middle paragraph,

_ _ _ _ _ _ _ _ _ _ _ _- , _

1
A. This is an educated - based on my
2 knowledge. this is a way that could be used, and it
3 could be applicable to this site on how that value
4 could have been arrived at for the design of the
5 system. In fact, in a document that we received
6 after my report was done, there was a design.that was
7 done by Sharp Engineering, I believe, from the
8 client. And if you go to his documentatiOn, he backs
9 this method to get to this value as provided in his
10 documentation.
11
Q. Am I correct that you've relied on the
12 0.75 gallon per day infiltration rate in making the
13 remainder of you r determination regarding the soil
14 type'? '
15
A Yes, I do.
16
Q. What causes you to believe that the 0.75
17 gallon per day per square foot infiltration rate is
18 accurate but the soil type reference as gravelly,
19 sandy, is not accurate?
20
A. Because you can get to the 0.75 gallons
21 per day value with a gravel- with material that has
22 quite a bit of gravel in it. because there's an
23 exemption that allows you to use - if irs extremely
24 gravelly to go from an A1 type soil, which is the
25 medium .sand and move that down two levels, which

PAGE 75 --------~_ _ _ __....
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1 it states: Visual observation of soils in the area
2 do not appear to coincide with the A·2b designation.
3
A. That's correct.
4
Q. Who made that visual observation?
5
A. I did based on that photo. It was the
6 visual of the photograph that I brought.
7
Q. Okay. This is the photograph ••
8
A It's that one.
9
Q. -- taken November 8th of 2007?
10
A. That's correct.
11
Q. What in this photograph -- help me
12 understand what in this photograph helps you evaluate
13 the soil type?
14
A. Just looking at this in general. the
15 A-2b soil type would not have a lot of rock material
16 and gravel material in with it. And so - and just
17 based on the fact that there's a lot of gravel and
18 rock material from here down and then this pile here,
19 you can see that there's a lot of rock material in
20 that. That would be enough for me to decide that
21 it's not22
Q. Okay. The picture that you're showing
23 is of a front-end loader, and you're referring to the
24 both the scarp in the background and to the dirt
25 located directly below the bucket on the front-end
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1 loader; is that correct?
2
A. That's correct And I'm assuming this
3 is in the location. I don't know for sure if this
4 is, but I'm assuming that this is next to the septic
5 system or in that vicinity.
6
Q. Has anyone told you where this
7 photograph was taken?
8
A. No.
9
Q. What causes you to believe that this
10 photograph is representative of the drain field in
11 this septic system?
12
A. I'm assuming that it is.
13
Q. Based on what?
14
A. Based on the ·fact that ~ was part of
15 the set of photos that were provided in relation to
16 this case.
17
Q. Do you know who took the photograph?
18
A. I do not.
19
Q. It has a date on it of November 8th of
20 2007. Do you have any personal knowledge as to when
21 the photograph was taken?
22
A. No, I don't
23
Q. Do you know ifthe material located
24 directly beneath the bucket ofthe front-end loader
25 is in its originallnsitu locatIon?
r-

L

SHEET 20

~ PAGE 79 -~-----------____t

1 basically if it were tested to determine. how much was
2 in that sample, ~ could determine that it would be
3 basically a gravel or a coarse sand material, which
4 is determined to be not acceptable for septic
5 systems.
6
Q. And you're referring to the very top
7 line ofthe graph at the top of page 14 of the
8 technical guidance manual?
9
A. I am.
10
Q. It refers to gravel, coarse sand, and it
11 says that it's not suitable for a location of a
12 septic system; is that correct?
13
A. That's correct
14
Q. Do you know if it is, if the typegf
15 material in which the septic system is located is
16 suitable or notsuifable?
17
A. I do now. We have received the report
18 that Sharp Engineering put together. They did
19 actually go out and sample the material, and they did
20 determine what the soil type was, and MTI did provide
21 a report back that confirmed the A-2b soil type for
22 use for the septic system.
23
Q. Did you rely upon that report in anyway
24 in preparing your opinion?
25
A. I did not. I prepared my opinion before

r-- PAGE 80
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A. Well, it appears that that material
1
2 right there is the material that they pulled out of a
3 hole that's right next to it
Q. Do you know ifthis material was
4
5 imported aUhe time of construction ofthe drain
6 field?
A. I have no idea. I do not know that no.
7
Q. The photograph is your only source of
8
9 information that this is representative of the
10 originalA That's what I used to make this
11
12 statement in my report.
Q. In that same paragraph that Ijust
13
14 quoted, the last - so I'm back on page five of
15 Exhibit 2, which is your report.
16
A. Uh·huh. Right
Q. So I'm on the last sentence of that
17
18 paragraph: At the same time the soil type could be
19 considered a gravel material and, therefore, would be
20 deemed as unacceptable.
Help me understand why you make that
21
22 determination that it could be considered a gravel
23 material?
A. Just based on this. There is a lot of
24
25 rock and a lot of gravel in these areas, and so

1 J received that report.
2
Q. Did the information that you learned
3 from the Sharp report modify your opinion in any way?
A. Notatal/.
4
Q. Based upon your evaluation of the soil
5
6 type, does the type of soil affect the permitted flow
7 capacity?
A. The type of soil is used to come up with
8
9 the design parameter, the 0.75 gallons per day that
10 you should use for that system. And so the type of
11 soil drove, I guess, the 0.75 gallon per day
12 parameter that was used for the design in this
13 system.
Q. How do you know that?
14
.A I am assuming that thafs good
15
16 engineering practice and thafs what was done. And
17 that's typically how these are designed.
Q. With regard to the drain field referred
18
19 to on the bottom of page five of your report··
20
A. Uh·huh.
Q. If I read this correctry, the actual
21
22 flow capacity of the drain field actually exceeds the
23 permitted capacity?
A. Yeah. Based on the inspection report of
24
25 what was actually installed, there is more square
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1 footage. More square footage was installed than the
2 actual permitted capacity. so it had a 315 gallon per
3 day--
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Q. Okay.

A. - for what was actually installed. But
5
6 the permitted value was still 300 gallons per day.
Q. Would the soil type determination
7
8 allow - exceed the permitted capacity as well? You
9 testified that you found it to be extremely gravelly
10 or very gravelly. Doesn't that actually increase the
11 infiltration rate?
A. The gravelly material is --I'm assuming
12
13 is what was used to determine the 0.75 gallon per day
14 design parameter. So they were used in that gravelly
15 materiaL
Q. Do you remember when we talked about the
16
17 two systems that you designed and supervised
18 construction out at Test Area North?
19
A. Uh-huh.
Q. And in each case I asked you
20
21 specifically what was the limiting factor in those
22 systems.
A. Okay.
23
Q. Do you recall that testimony?
24
A Uh-huh.
25

Q. It's the amount set forth in the permit .
1
2 itself?
A. Exactly.
3
4
Q. Isn't it correct that your opinion,
5 which is simply stated as: The system in place in
6 June of 2006 had a maximum approved flow capacity of
7 300 gallons per day.
8
Isn't it correct that your opinion on
9 permitted capacity is based solely on the language of
10 the permit that says for 300 GPD maximum?
11
A. Well, ifs based on two things. One is
12 that thafs the agreed upon permitted value and the
i 13 design of the system. Both the tank and the drain
14 field would allow that flow rate through those. ,
15 portions of the system.
16
Q. Is it correct that both the tank and the
17 drain field would actually exceed that permitted
18 capacity?
A. Would exceed?
19
20
Q. Uh·huh. The tank's 500.
21
A. No. There's nothing that - just
22 because ifs oversized doesn't mean that the system
23 will exceed that. It's - if ifs oversized, it's
24 more conservative so that you just - you still need
25 to maintain less than your design capacity. Ifs

roo- PAGE 82 - - - - - - - - - - - - - - - - , roo- PAGE 84
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1
Q. Okay. With regard to this system, we've
2 addressed fhe issues of tank capacity, soil type, and
3 drainage field. Which ofthose is the limiting
4 .factor in establishing the permitted capacity of this
5 system?
6
A. The permitted capacity was determined.
7 The ability to stay within that permitted capacity is
8 being driven by the drain field. So it's -I dont
9 know if that answers your question or not. but the
10 drain field is what is more closely designed to the
11 permitted capacity.
12
Q. If I understand correctly, the tanks
13 would allow 500 whereas the drainage field would only
14 atlow315 gallons per day. What you're saying is
15 thatthe 315 gallon per day limit of the drainage
16 field is closer to the 300 gal/on permitted capacity
17 than is the 500 gallon limitfor the tank; is that
18 accurate?
19
A. Thafs accurate; however, there's still
20 a 300 gallon per day limit.
21
Q. That 300 gallon per day limit isn't
22 based upon the drainage field?
23
A. No. The 300 gal/on per day limit is
24 based on what is agreed upon from the health
25 department that that system can process.

-------------"""'-li

1 just that you won't have - you shouldn1 have any
2 trouble maintaining a maximum of 300 gallons per day
3 with your system.
4
Q. Let's put it this way: Does the size of
5 the tank anow the permitted capacity to be exceeded
6 on a daily basis?
7
A. No.
8
Q. Does the size of the drain field allow
9 the permitted capacity to be exceeded on adaily
10 basis?
11
A. No.
12
Q. Does the type of soil allow the
13 permitted capacity to be exceeded on adaily basis?
14
A. No.
15
Q. Am I correctthatthe determining factor
16 of 300 gallons per day is the permit?
17
A. For maintaining operations, yes.
18
Q. Will the system cease to operate if more
19 than 300 gallons per day is infused into the system?
20
A. The system may not function properly if
21 that value is exceeded.
22
Q. Will it fail?
23
A. Depends on what you mean by fail. The
24 septic system is designed to do two things or to
25 treat the water in two different ways. Ifs a
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1 treatment system, not just a flow through system.2 The septic tank is designed primarily to provide time
3 in the septic tank so that the solids can be removed,
4 and then the time in the soils or in the drain field
5 is designed to remove any dissolved materials and
6 have them absorbed through the material in the
7 formation so that the contaminated water does not
8 leave the area.
9
So if you exceed that design capacity,
10 there is definitely the possibility that the water
11 that leaves that drain field could be contaminated.
12 And so if thafs considered a failure - that could
13 possibly be considered a failure. Thats not the
14 same as the failure that was observed in June of
15 2006.
16
Q. Okay. We've talked about the documents
17 upon which you've relied, and we keep coming back to
18 the permit. There was nothing - your testimony was
19 that there was nothing in the sewer application that
20 allowed you to - helped you to form your opinion,
21 that the numbers came from the permit; do you recall
22 that testimony? Do you want to see that document
23 again?
24
A. I remember there wasn't anything that
25 set that value in the application F-"

____
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1
Q. What affect does the square footage of a
2 building have .on design flows?
3
A. Square footage by itself does not
4 necessarily change the fact. It's - it just depends
5 on what that square footage is being used for.
6
Q. Okay. So you can't know from the size
7 of the building how much is being produced?
8
A. Just because it's a big building doesn't
i 9 mean its producing X amount of waste.
10
Q. Are you familiar in your profession with
11 large buildings that produce very little wastewater?
12
A. J am. As a matter offact, the ISB
13 building at the pen is a very large building, and it
14 produces a verysmall amount atwater.
,
15
Q. Can you determine the actual wastewater
16 flow from asubdivision based upon the numberof
17 buildings discharging into the septic system?
18
A. All you can do is do an evaluation based
19 on what type of buildings you think are going to go
20 into that facifity and do an evaluation to see if you
21 can design -- come up with a design capacity.
22
Q. So it's not based upon the number of
23 buildings. It depends upon the work being performed
24 in those buildings?
25
A. Or in the type of work that will be done

PAGE 86 _ _ _ _ _ _ _ _ _ _ _ _ _----, r-- PAGE 88 - - - - - - - - -_ _ _ _..-,

1
Q. Right.
2
A. - other than the 300 as an indicator.
3
Q. I understand your opinion to be that the
4 permitted value is 300 gallons per day.
5
A. That's correct
Q. Ifthe permit says 300 gal/ons per day
6
7 maximum, does it take special training to realize
8 that the permitted capacity is 300 gal/ons per day?
9
A. I WOUldn't think so.
10
Q. Could an average person determine the
11 permitted capacity by reading 12
A. The permit?
13
Q. - the permit?
14
A. Yes.
15 .
Q. Did you do any analysis ofthe actual
16 flows from any of the buildings in the subdivision?
17
A. I did not.
18
Q. Can you determine the actual waste flow
19 from a building based upon its square footage?
20
A. I COUld. You know, with my know/edge I
21 could evaluate a building by square footage and
22 know/edge of what it's being used for and other
23 factors and come up with a value for a waste flow
24 that probably would be produced from that square
25 footage.

1 in it.
2
Q. So what affect did the number of
3 buildings have on the designed flow?
4
A. For this particular system?
5
Q. Uh·huh. '
6
A. It doesn't It doesn't necessarily mean
7 it connects to one or two. The only limit was two,
8 because that was identified in the permit, but if you
9 could show that you could connect four buildings and
10 it wouldn't exceed the 300 gallons per day, then you
11 probably could be okay. But you just need to make
12 sure, because that was identified in the permit.
13 Then you would have to work with the health
14 department justto make sure that they agreed with
15 that.
16
Q. Am I correct that it really wouldn't
17 matter how many buildings were connected as long as
18 the actual flow did not exceed the permitted flow of
19 300 gallons per day?
20
A. Not the actual flow. If you could 21 the deSign flow would not exceed the 300 gallon per
22 day.
23
Q. I'm not sure I understand.
24
A. The actual flow itself is a measurable
25 value. And so they determine the - basically the
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1 septic system design parameter or the permitted value
2 is usuatly determined before connections are made;
3 okay? So you don~ have the measured actual values
4 to do your design against.
5
So jf you would - you know, if you had
6 a good idea on what was going to go on in those
7 buildings, then you could come up with a design
8 parameter and present that and get that approved. If
9 after the fact you are measuring the actual flows,
10 you could probably use that data as information if
11 you want to modify your system or increase your
12 permitted value.
13
If you could show hard data and go back
14' to the health department and say, oka y, this is the
15 actual configurations of the buildings, these are the
16 actual flows: can we increase our permitted value for
17 this system? That may be data that could be used to
18 support that, but it's not necessarily. Just because
19 the actual is less than that, that doesn't
20 necessarily mean that the permitted value will go up.
21
Q. ffthe actual value does not exceed the
22 permitted value does it make any difference how many
23 buildings are connected to the system?
24
MR. GAFFNEY: From an engineering
25 standpoint?

1 wouldn't ever exceed the permitted value.
2
Q. How many people are allowed in this
3 permit?
4
A. It doesn't specify a specific number of
5 people. It just says the flow range.
6
Q. Can I ask you to tum to page six of
7 your report?
8
A. Uh-huh.
9
Q. This is the permitted flow capacity.
10 You state the maximum flow capacity approved in the
11 septic system permit was 300 gallons per day, and we
12 verified you got that from reading the permit.
13
A. Right.
14
Q. This f10wc capacity is based" on the
15 number of employees working at facilities connected
16 to the septic system. My understanding is that your
17 testimony just was that the number of employees is
18 irrelevant.
19
A. This is an assumption that I made based
20 upon my opinion that that's how they would monitor21 that's how they would make sure that they don't
22 exceed their flow capacity.
23
Q. Is it you r opinion that the 300 gallon
24 per day capacity setforth on Exhibit 4 was based
25 upon the number of employees in the subdivision?

r-- PAGE 90 _ _ _ _ _ _ _ _ _ _ _ _ _~
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1
Q. BY MR. FULLER: From an engineering
2 standpoint, yeah. J'm asking you as an expert.
3
A. From an engineering standpoint no.
4·
Q. It doesn't make any difference?
5
A. As long as you can show some kind of
6 assurance that the permitted value will not be.
7 exceeded.
8
Q. Okay. Same question with regard to how
9 many employees discharge into the system. As long as
10 the aotual flow does not exceed the permitted flow,
11 does it make any difference how many people, from an
12 engineering perspective, are using the system?
13
A. Same as before. If you can verify that
14 it doesn't ever exceed your permitted value, then
15 you're okay. But if you're using the number of
16 employees as your basis for your actual employee
17 flows, then it would make a difference. If you 18
Q. But the number of employees doesn't
19 affect the actual flow, if you're measuring the flow.
20
A. If you're measuring it and you can show
21 that - first of all. you'd have to have, you know,
22 more employees than might be allowed and then measure
23 it and then you could provide the justification. But
24 there would still be a factor of safety that would
25 need to be included in that to ensure that you

1
A. Repeat that one more one more time.
2
MR. FULLER: Can you read IT back. please?
3
(Requested portion of record read.)
4
THE WITNESS: The permit was not based on
5 the number of employees, but ifs just my opinion
6 here, what I'm saying here, is thatifthat's how the
7 operator or owner of the facility was managing the
8 septic tank to make sure that the permitted flow
9 capacity was not exceeded and he was using the number
10 of employees to manage that, then there would11 there could be - the full capacity could be exceeded
12 as soon as there's more than 15 employees.
13
Q. But it would only be exceeded if the
14 discharge from the employees, however many number
15 there were, 16 or 100, it would only be exceeded if
16 their waste discharge exceeded 300 gallons; isn't
17 that correct?
18
A. In actuar measurement, yeah.
19
Q. Yeah.
20
A. But the question is: How do you manage
21 that if you're not measuring the flow?
22
Q. Do you know if they are measuring the
23 flow in the subdivision?
24
A. I don't but typically these type of
25 systems don't have flow meters on them.
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1
Q. You don't knowlfthere's one or not?
2
A. I don't
3
Q. On what do you base your opinion in the
4 last line: This flow capacity was exceeded.
5
Now, the flow capacity there I assume
6 you're talking about 300 gallons per day. So this
7 300 gallons per day was exceeded when the number of
8 employees working at connected businesses exceeded 15
9 employees?
10
A. And that's based on my assumption of the
11 previous sentence that it was being managed, making
12 sure that the flow capacity was not exceeded, that
13 was being managed by knowing how many employees were
14 connected to the system.
15
Q. What data do you have to believe that
16 the operator was basing his monitoring of the flow
17 capacity on the number of employees?
18
A. I don't have that information.
19
Q. None ofthe documentation you've
20 reviewed or provided supports that assumption;
21 correct?
22
A. Thafs correct
23
Q. Your opinion is based on that
24 assumption, isn't it?
25
A. Yes, and thafs typically how these
r-- PAGE 94 _ _
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1 types of systems are managed is by what they know is
2 feeding the system.
3
Q. Is it correct that if the system was
4 being monitored in any fashion other than based upon
5 the number of employees that your opinion would be
6 invalid?
7
MR. GAFFNEY: I'll object. That's
8 argumentative. You're asking him to consider facts
9 not in evidence, and thats also argumentative.
10
Q. BY MR. FULLER: You can answeri~ if
11 you understand it.
12
A I do not believe my opinion would be
13 invalid, because that is a valid way to monitor a
14 system. '
15
Q. Am I correct in saying that you don't
16 know how this system was being monitored?
17
A. I don't know how this particular system
18 was being monitored.
19
Q. Let's take a brief break just for me to
20 review my notes, and then I believe we're done.
21
A. Okay.
22
Q. [have to do two quick things before we
23 take a break, I have two more exhibits I wanted you
24 to review. We're up to seven.
25
(Exhibit NO.7 marked.)

Y

~
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1 · Q, BY MR. FULLER: I'm handing you what's
2 been marked as Exhibit 7. This document is an
3 explanation of your anticipated testimony as given by
4 counsel for Printcraft Press. I would just ask you
5 to read the portion under your name on page three to
6 yourself.
7
A. Okay.
8
Q. Does that accurately describe the
9 testimony you expect to provide in this case?
10
A. I did not address that last sentence
11 where it says: He will also testify in regard to the
12 design capacity of similar septic systems designed
13 for industrial use, other than answering your
14 questions on other systems thatl've designed.
15
Q. So you don't intend to provide expert
16 testimony with regard to the design of other systems?
17
A. 118
Q. It wasn't part of your report?
19
A. It was not part of my report.
20
Q. It was not part of your assignment?
21
A. That I was aware of, yeah.
22
Q. Do you intend to provide testimony
23 different from what's explained there except as it
24 has been addressed in this deposition?
25
A. No.
~
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1
(Exhibit NO.8 marked.)
2
Q. BY MR. FULLER: 1'1/ now hand you what's
3 been marked as Exhibit 8. This is simply a more
4 recentfollow-up ofthe same document. If you'll
5 tum to the second page, there's a reference there
6 with regard to your testimony. Can you review that
7 to yourself, please?
8
A. I don~ know what this document is.
9
Q. This is another document prepared by
10 counsel for Printcraft Press indicating your
11 anticipated rebuttal testimony.
12
A. Okay.
13
MR. GAFFNEY: I'm not sure there's anything
14 to rebut at this point, but15
Q. BY MR. FULLER: Does that accurately
16 describe the testimony you anticipate providing in
17 this case?
18
A. I would probably reword this last
19 sentence somewhat.
20
Q. Okay. What portion of it do you not
21 agree with?
22
A. I do not necessarily agree with it, but
23 it says: He will testify that a maximum of 15
24 individuals could use the system without exceeding
25 the limits of the system.
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2
Q. Correct.
3
A. - vvithin the permitted capacity?
4
Q. Correct.
5
A. That would be something that would have
6 to be evaluated and at least established either
7 administrative control or an actual measurement
8
Q. All right And by administrative
9 control you mean •• and I don't want to make this
10 more complicated than it is. The State of Idaho
11 publishes the recommended ga/lons per day per person
12 on a given commercial or industrial site. That's a
13 published administrative -14
A. That's correct
15
Q.•• recommendation; right?
16
A. That's correct.
17
Q, When someone is designing a system ••
18 not trying to figure out after the fact whether their
19 system com ports with reality or whether it comports
20 with some other benchmark·· but on the front end
21 they would take the State's desfgn parameter, i.e.
22 the 20 gallons per day per person, and design a
23 system in accordance with that to make sure that if
24 we had, let's say, 30 people on site, the capacity
25 would be for 20 times 30, which gives us, what,

I..,

19
20
EXAMINATION
21 BY MR. GAFFNEY:
22
Q. Let's look at your report. What is the
23 exhibit number on it?
24
MR. FULLER: Two.
25
THE WITNESS: Two.
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That's all dependant on who and what the
2 scenario is and what the situation of the tie-ins and
3 what's happening in the buildings, so -4
Q. So you don't anticipate testifying that
5 15 people, 15 individuals, could exceed the system?
6
A. There could be scenarios where 15 people
7 could definitely exceed the capacity of the system.
8 I have not looked at the connections and the uses of
9 each of the buildings or each of the things that are
10 tied in. If I had that task I could probably do an
11 evaluation of that but I have not.
12
MR. FULLER: Lefs take a brief break,
13
(A recess was taken from 3:29 p.m. to
14 3:30 p.m.)'"
15
MR. FULLER: I don1 believe we have any
16 further questions other than to attach this exhibit.
17
MR. GAFFNEY: I have a few questions.
18
MR. FULLER: Okay.
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1 600 ga/lons per day?

Q. BY MR. FULLER: Go to the second page

2 under the assignment section. It says that your
3 assignment was to review available information and
4 determine a design capacity of the Sunnyside
S Utilities septic system that was in place during a,
6 quote, failure event that occurred in June of 2006.
7
Could the average person off the street
8 determine the design capacity? If they didn't have
9 an engineering degree or some other background, could
10 they determine the design capacity of a given septic
11 system as far as you know?
12
A. Typically, the - how the design
13 capacity is developed or determined is not something
14 that I would think thaLa(1ormal p~son could
15 determine.
16
Q. It's obvious that someone could pick up
17 the permit and say it that was approved for
18 300 gallons per day; correct?
19
A. That's correct. A normal person could
20 do that
21
Q. Whether or not the system as represented
22 on a,design system, in fact, comported with that
23 approved How capacity, could the average person
24 figure that out?
25
A. I guess, if a system has met or

2
3
4
5
6
7
8
9

10
11
12
13
14
15

16
17
18
19
20
21
22
23
24
25

A. Right. That's part of the reason they
establish those regulations is so that you can easily
manage that system.
Q. If you follow the defendant's logic in
this, if I understand this correctly, you could put
as many people on there as you want and the only way
that you really know if the system was going to fail
is when it actually failed if you didn't have any
other information; right?
MR. FULLER: That's not a question.
MR. GAFFNEY: Sure it is.
MR. FULLER: That's not a question.
MR. GAFFNEY: Sure it is.
MR. FULLER: It's a statement "Sorry, Mike.
It wasn~ a question.
MR. GAFFNEY: Well, if he can answer it,
it's a question.
Q, BY MR. GAFFNEY: I'm nottrying to be
too rhetorical here, but you weren't hired by us to
decide whether the system failed; correct?
A. That is correct.
Q. You were hired to determine whetherthe
system comported with what the permit allowed.
A. What that capacity was at the time and
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1 if it -2
Q. Okay.
3
A. VVhat the configuration was.
4
Q. And if the system was designed to handle
5 15 people per the Slale's recommendations and 16
6 people are brought in, it's overcapacity; right?
7
MR. FULLER: Object as to form.
8
MR. GAFFNEY: That's fine.
9
Q. BY MR. GAFFNEY: Go ahead and answer.
10
A. Thafs correct.
11
Q. Okay.
12
A. One of the reasons you use the State's
13 values in determining your design capacity is because
14 that provides an easy way to manage your system. So
15 you can - instead of having to measure the exact
16 flow rate, you can just evaluate how many people are
17 connected, and as long as you were under that value
18 you know you're within the State's regulations for
19 that system.
20
Q. Assumably, the septic system is going to
21 be designed perspectively, not after the faot, to
22 figure out whether or not it will handle a number of
23 people. It's designed in anticipation that it will
24 in the future handle a certain number of people.
25
A. Thafs correct.
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1
Q. Okay.
2
A You do the design capacity up front and
3 then if you're going to use that system for anything
4 in addition to what that design capacity was for,
5 then you need to do another evaluation and make sure
6 that it, whatever you add to it, will still meet with
7 the design capacity.
8
Q. That's why we call it design capacity?
9
A. That's correct.
10
Q. All right. If you look at page six
11 under the permit flow capacity, the last sentence, it
12 says: This flow capacity was exceeded when the total
13 number of employees working at oonnected businesses
14 exceeded 15 employees.
15
To more artfully express that opinion,
16 would it be more accurate to say this designed flow
17 capacity was exceeded when a number of employees
18 working at connected businesses exceeded 15
19 employees?
20
A. Yes.
21
Q. Okay. Now, we spent a lot of time
22 talking about soil type. When you determined the
23 infiltration characteristics of the drainage field at
24 Sunnyside Utilities, you took that number off the
25 permit; correct?

1
A. The permit, yes.
2
Q. That wasn't a number thai you generated.
3 That was what whoever requested a permit from the
4 State of Idaho represented to the State was the
5 drainage characteristics of that location.
6
MR. FULLER: Object as to form.
7
Q. BY MR. GAFFNEY: Right?
8
A. That is correct
9
Q. I don't know who filled it out
10
A. I do not know how -- who determined that
11 that drainage orinfiltration rate was applicable to
12 these soil types.
13
Q. Okay. You were asked whether you had
14 looked for design documents in addition to,like,the+
15 permit and the application and things like that.
16 Assumably, if these design documents existed, those
17 would have been in the possession of or provided by
18 the person who either constructed the drainage field
19 or commissioned the construction of the drainage
20 field; right?
21
A. They could have been in possession of
22 the person tilat designed the layout for tilem, for tile
23 person of commission; right.
24
Q. All right. Ifthose documents don't
25 exist, they simply don't exist.
r - PAGE 104 - - - - - - -_ _ _ _~_--..

1
A. That's a possibility.
2
Q. In the design of a septic system of this
3 magnitude, would you typically except to find
4 documents of that level of sophistication?
5
A. I would typically expect to find
6 something that identifies what the use is for,
7 identifies the number of people or the facilities
8 it's going to use, and what the soil type is and how
9 they determined what the soil type is.
10
Q. Take a look at that document where there
11 is·· can I see the exhibits? Take a look at Exhibit
12 No.3, the second page. This is attached to the
13 application. Do you know if this the second page on
14 the application?
1 5 ' A. Yes.
16
Q. Okay. Apparently somebody initially put
17 in number of people served perdaY,30. It's right
18 here in the highlighted, right under the
19 highlighted - number of people served per day, 3D,
20 and then it's crossed out and then a10 is written in
21 it. It says number of gallons of water used in
22 structure per day, If 30 people per day were going
23 to use the septic system under the State's criteria,
24 that would require that 600 gallons per day would be
25 the recommended flow; right?
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1
A. That's correct.
Q. Okay. By reducing the number of
2
3 potential users to 10, you can get then within this
4 300 per day parameter; right?
5
A. Thafs correct.
6
Q. Okay. So one could infer from this
7 document that somebody miscalculated or overestimated
8 or in some fashion wanted to fit the number of people
9 to the system rather than the system to the number of
10 people. That's one way oHooking at this, isn't it?
11
MR. FULLER: Object as to form'. Assumes
12 facts notin evidence. Calls for speculation.
13
MR. GAFFNEY: Okay.
-14
Q. BYMR. GAFFNEY: There's two ways you
15 can look at this document. Somebody says, okay, I'm
16 going to put in a system that will handle 300 gal/ons
17 perf/ow. And they put in 30 people per day and they
18 realize, well, it won't handle that, and so now I've
19 goUo change my number of person variable. By
20 lowering that you can still get this system approved;
21 right?
22
A. Thafs correct.
23
Q. The only other way to get the 30 people
24 usage approved is you've got to increase your
25 capacity; right?
_

u
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1 put on the permit?
2
A. Yeah. The brine is - it's just a
3 normal water softener system that typical residential
4 places use also. It's just a backwash from the water
5 softener.
6
Q. In your experience dealing with septic
7 systems, are you aware of any time that anybody that
8 has asked you to be involved in a design or
9 permitting of aseptic system has asked for a
10 variance or a waiver fo discharge brine from awater
11 softener?
12
A I have not processed or asked or needed
13 a waiver for that But that's the only system that
14 had a water softener attached to it
15
Q. So assumably we could rat out the
16 federal government to the DEQ because they're in
17 violation?
18
A. I don't know.
19
Q. All right.
20
A. It's similar to, like, a residential
21 water softening system. which is the one that I was
22 using.
23
Q. All right. The question was kind of
24 rhetorical.
25
With regard to the soil type, we went
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1 to that that shows something that - nothing that I
2 could get any sizes or design.
3
Q. Nothing to scale?
4
A. No.
5
Q. All right. I think you were asked this
6 question earlier on and I thought I heard something
7 but I want to make sure. On one of the systems that
8 you had either designed or upgraded I think you were
9 asked something about whether or not there were brine
10 discharges. 00 you recall that questioning?
11
A. I recall.
12
Q. You recall stating that there wasn't
13 anything special put on the permit notifying whoever
14 was going to permitthe system.thaUhere would be
15 brine discharges?
16
A. That's correct.
17
Q. Who was that or what was thatfacility?
18
A. That was the fire station. which
19 basically had living quarters for the firemen.
20
Q. Where is that located?
21
A. Thafs just outside of the Test Area
22 North facility at the INL.
23
Q. So you're telling me that there is a
24 facility that the INL was operating that discharges
25 brine into its septic, but there was no notification

_ _ _ _ _ _ _ _--, _

1
A. To get to 3D?
2
Q. Otherwise the State··
3
A. The State wouldn't approve that
4
Q. One way or another the State is the one
5 who ultimately is going to make that determination?
6
A. Or the health department actually does
7 it for the State.
8
Q. All right.
9
A. The other thing is this did indicate
10 that there were some calculations that were done for
11 the deSign capacity but they weren~ available. I
12 could not find them,
13
Q. By Benton Engineering?
14
A. Benton Engtneering.
15
Q. All right.
16
A And it says see attached but I could not
17 find anything attached.
18
Q. Have you ever seen any documents
19 provided to you by Benton Engineering related to the
20 original design of this system?
21
A. No, unless they were the ones that
22 produced the permit
23
Q. All right. But you haven't seen any
24 drawings, any calculations, anything like that?
25
A. Just there was a sketch thafs attached
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1 around and around about whether it was gravelly or
2 sandy or whatever. The fact of the matter is if it
3 was gravelly it would be more •• it would infiltrate
4 quicker than if it was sandy; right?
5
A. Yes.
6
Q. Okay. So, in other words, actually if
7 it was a combinatIon of gravel and sand, the
8 discharge at Sunnyside Utility might actually be
9 greater than the permitted 3007
10
A. The ability for water to flow through
11 that medium could be much higher.
12
Q. That's whatl'm getting at. And there's
13 a point at which it gets to be so porous that that
14 becomesaproblem;right?
15
A. That's correct
16
Q. And so ••
17
A. And that's where in the table it says
18 where if they've had so much gravel then it's not
19 acceptable.
~

QR~M

A. The drain field criteria, there's a
22 treatment step that takes place with the median

21

23 outside the drain field, and it needs to be a sand or
24 a loamy material to be able to treat that portion of
25 the water. And if there's not enough sand in that
r - PAGE 110 -
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.1
Q. Barring some catastrophic geologic event
2 that may have occurred between the original permit,
3 which was, what, '95 or '96, and 2007, the 0.75 flow
4 rate used for the Original permit was pretty
5 accurate?
I 6
A. Yeah, it was.
7
Q. Okay.
8
A. I believe so.
9
MR. GAFFNEY: I think that's all I've got.
10 Thanks.
11
MR. FULLER: I have no further questions.
12 Let me just retrieve that one exhibit.
13
Counsel, can we agree to mark that as
14 Exhibit9?
15
(Exhibit No.9 marked.)
16
(The deposition concluded at 3:48 p.m.)
17
-0000018
19
~

21
22
23
24

25
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1 section, then it's 2
Q. Now, you said that you saw soil analysis
3 done by - what was the name of the company?
4
A. The actual company that did the
5 sample - or the soil analysis was MTI.
6
Q. Okay.
7
A. But that was included in the Sharp
8 Engineering report
9
Q. That was done prior to the Sunnyside
10 Utilities septic being upgraded in '06, I believe.
11
A. I'm not sure. I don't think it was. I
12 think it was done late '07 in support of the design
13 of the large scale absorptio n system.
14
Q. Okay. I understand. But regardless of
15 the purpose for which it was done, did that soil
16 analysiS do anything other than confirm the 0.75 rate
17 that was in the permit that you relied on?
18
A That sample analysis confirmed the
19 0.75 gatlons per day per square foot In fact, the
20 report states that that soH sample was taken at the
21 same location of the existing drain field and the MTI
22 values showed the 0.75. But then the Sharp
23 Engineering, when he actually did his design
24 calculations, he took that a step further and was
25 more conservative and used a .6.
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STATE OF

ss.
COUNTY OF

I, GARY MECHAM, say that I am the witness
referred to in the foregoing deposition, taken the
date taken day of December 2008, consisting of pages
numbered 1 to 112i~that I have read the said
deposition and know the contents thereofi that the
same are true to my knowledge, or with corrections, if
anYI as noted.
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Subscribed and sworn to before me this
day of
2008, at _____________ , Idaho.

(Seal)

Notary Public for Idaho
My Commission Expires
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REPORTER'S CERTIFICATE

STATE OF IDAHO
COUNTY OF BONNEVILLE

1

i

I, Sheila T. Fish, RPR, CSR, and Notary Public in
and for the state of Idaho, do hereby certify:
That prior to being examined, GARY MECHAM, the
witness named in the foregoing deposition, was by me
duly sworn to testify to the truth, the whble truth,
and nothing but the truth;
That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to typewriting under my direction,
and that the foregoing transcript contains a full,
true, and verbatim record of said deposition.
I further certify that I have no interest in the
event of the action.
WITNESS my hand and seal this 22nd day of December
2008.
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I

Notary Pub ic in and for
the state of Idaho.

My Commission Expires: 04-06-2013

Michael D. Gaffney, ISB No. 3558
Jeffrey D. Brunson, ISB No. 6996
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
jeff@beardstclair.com
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Attorneys for the Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC. an Idaho
corporation, TRAVIS WATERS, an
individual,
Case No.: CV-06-7097
Plaintiff/Counterdefendant,
PLAINTIFF'S MOTION IN LIMINE
vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
KIRK WOOLF, an individual,
Defendants/Counterclaimants.
The plaintiff, Printcraft Press, Inc. (Printcraft), through counsel of record, Beard
St. Clair Gaffney PA, respectfully moves this Court for an order excluding the following:
1. Kirby Olson expert testimony;
2. Tyler Bowles expert testimony;
3. Lance Schuster testimony;
Plaintiff's Motion in Limine Page 1

4. Evidence of any alleged trespass other than April 2, 2008;
5. Evidence of any damages beyond nominal damages as a result ofthe April 2,
2008 alleged trespass;
6. Evidence as to actual flows into the Sunnyside septic system prior to February 6,
2007;
7. Evidence suggesting that Printcraft proximately caused any damages to the
Sunnyside septic system or the drainfield;
8. Evidence of any results from tests or samples taken by the defendants during any
authorized or unauthorized inspections of the Printcraft premises; and,
9. Evidence of the cost to fix or upgrade the system.
Oral argument is requested.
DATED: February 4, 2009

ney
. Brunson
Of Beard S1. Clair Gaffney PA
Attorneys for the Plaintiff
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CERTIFICATE OF SERVICE
I certify I am a licensed attorney in the state ofIdaho and on February 4, 2009, I
served a true and correct copy of the PLAINTIFF'S MOTION IN LIMINE on the
following by the method of delivery designated below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167
Bryan D. Smith
Smith, Driscoll & Associates
PO Box 50731
Idaho Falls, ID 83405-0731
Fax: (208) 529-4166
Bonneville County COUlihouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300

o U.S. Mail ~nd-delivered

0

Facsimile

o U.S. Mail ~nd-delivered

0

Facsimile

o U.S. Mail ~nd-delivered

0

Facsimile

Michae D. Gaffney
Jeffrey
runson
Beard St. Clair Gaffney P A
Attorneys for Plaintiff
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Michael D. Gaffney, ISB No. 3558
Jeffrey D. Brunson, ISB No. 6996
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
jeff@beardstclair.com
Attorneys for the Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC. an Idaho
corporation, TRAVIS WATERS, an
individual,
Case No.: CV-06-7097
Plaintiff/Counterdefendant,
MEMORANDUM IN SUPPORT OF
MOTION IN LIMINE
vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATlON, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
KIRK WOOLF, an individual,
Defendants/Counterclaimants.
The plaintiff, Printcraft Press, Inc. (Printcraft), through counsel of record, Beard
St. Clair Gaffney PA, respectfully submits the following memorandum in support of its
Motion in Limine.

INTRODUCTION
Printcraft moves for the following to be excluded at trial:

S-

4 Bt@l0randum in Support of Motion in Limine Page 1

1. Kirby Olson expert testimony;
2. Tyler Bowles expert testimony;
3. Lance Schuster testimony;
4. Evidence of any alleged trespass other than April 2, 2008;
5. Evidence of any damages beyond nominal damages as a result of the April 2,
2008 alleged trespass;
6. Evidence as to actual flows into the Sunnyside septic system prior to February 6,
2007;
7. Evidence suggesting that Printcraft proximately caused any damages to the
Sunnyside septic system or the drainfield;
8. Evidence of any results from tests or samples taken by the defendants during any
authorized or unauthorized inspections of the Printcraft premises; and,
9. Evidence of the cost to fix or upgrade the system.

LEGAL STANDARD
A motion in limine seeks an advance ruling on the admissibility of evidence.
State v. Young, 136 Idaho 113, 120,29 P.3d 949, 956 (2001). The motion in limine is
based upon an alleged set of facts rather than the actual testimony in order to for the trial
court to make its ruling and therefore is not a final order. Id. The trial court may
reconsider the issue at any time, including when the actual presentation of facts is made.
Warren v. Sharp, 139 Idaho 599,605, 83 P.3d 773, 779 (2003). The decision to grant a
motion in limine is a discretionary decision for the Court. Id.; see also Viehweg v.
Thompson, 103 Idaho 265, 647 P.2d 311 (Ct. App. 1982). Trial courts can defer the
ruling until the case unfolds and the evidence is offered in context. Id.
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The admissibility of expert testimony is committed to the discretion of the trial
court. Weeks v. E. Idaho Health Servs., 153 P.3d 1180, 1183 (Idaho 2007). The test for
admissibility is Idaho Rule of Evidence 702. Id. Idaho Rule of Evidence 702 states:
If scientific, technical, or other specialized knowledge will assist the trier of fact
to understand the evidence or to determine a fact in issue, a witness qualified as
an expert by knowledge, skill, experience, training, or education, may testify
thereto in the form of an opinion or otherwise.
IDAHO R. EVlD. 702 (2007). Rule 703 of the Idaho Rules of Evidence is as follows:
The facts or data in the particular case upon which an expert bases an opinion or
inference may be those perceived by or made known to the expeli at or before the
hearing. If of a type reasonably relied upon by experts in the particular field in
fonning opinions or inference upon the subject, the facts or data need not be
admissible in evidence in order for the opinion or inference to be admitted. Facts
or data that are otherwise inadmissible shall not be disclosed to the jury by the
proponent of the opinion or inference unless the court determines that their
probative value in assisting the jury to evaluate the expert's opinion substantially
outweighs their prejudicial effect.
IDAHO R. EVlD. 703. "Expert opinion which is speculative, conclusory, or
unsubstantiated by the facts in the record is of no assistance to the jury in rendering its
verdict and, therefore, is inadmissible as evidence." Weeks, 153 P.3d at 1184.
When analyzing the admissibility of an expert's proposed testimony, the focus of
the court's inquiry must be on the "principles and methodology" used and not the
conclusions generated. Jd. However, if an expert's opinions are speculative, conclusory
or unsubstantiated in the evidence, then the opinions themselves are inadmissible. Id.
The Idaho Court of Appeals has stated:
The exclusion of evidence is authorized, though not required, by Idaho R. Civ. P.
26(e)(4) as a sanction for a party's failure to seasonably supplement responses to
discovery requests. The imposition of discovery sanctions is within the discretion
of the trial court, and that court's decision will not be overturned on appeal absent
a manifest abuse of discretion. Such an abuse of discretion has been found in the
admission of expert testimony that was not properly disclosed where the
admission of the evidence seriously prejudiced the opposing party.
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Clark v. Raty, l37 Idaho 343, 347, 48 P.3d 672, 676 (Ct. App. 2002). The Idaho

Supreme COUli has said that failure to meet the requirements of Rule 26 "typically"
results in exclusion of the proffered evidence. !d. (citing Radmer v. Ford A10tor Co., 120
Idaho 86, 89, 813 P.2d 897, 900 (1991)).

ARGUMENT
I.

Kirby Olson fails to present any data relevant to her opinions.

Olson's opinions are speculative, conclusory, and do not assist the trier of fact.
All of Olson's opinions are contained in her expert witness report. (Avondet Aff. Ex. A,
Olson Dep. 65:11-14.) However, none of her opinions are based on what actually
occurred in the Sunnyside septic system. Olson's testimony is what she termed a "semiqualitative" screening level risk assessment. (ld. 18:2-4.) She defines semi-qualitative as
follows: "[h]aving numbers on toxicity of chemicals to bacteria. But I did not have
quantitative information on the concentrations they may have been exposed to at this site.
Therefore, it's a semi-qualitative analysis." (ld. 18:5-11.) In fact, Olsen's "analysis" is
neither qualitative nor quantitative. There is no analysis whatsoever. She merely presents
published data on various chemicals purported to have been discharged by Printcraft, and
gives "opinions" about their toxicity in the abstract. Olson acknowledges that she
collected no data about the chemicals that went into the Sunnyside septic system,
importantly in what concentrations any such chemicals were discharged. (Id. 18:12-16;
19: 15-18.) For example, Olson does not know whether the concentration of copper
discharged into the system was 100 percent copper or 0 percent copper. (Id. 20:1621: 13.) Any opinions she might offer are speculative and uninformative.

51119
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As a part of her opinions, Olson never performs a baseline risk assessment. (ld.
23: 19-24.) Olson has no data as to the functioning of the Sunnyside septic system

leachfield. (ld. 28: 17-29:6.) Olson has no data whether the concentration of chemicals
discharged into the Sunnyside septic system were toxic. (ld. 39: 19-25.) Olson also does
not know what chemicals Printcraft discharged into the system as opposed to other
businesses connected to the SUlmyside septic system. (ld. 40:6-11.) These defects render
her testimony inadmissible.
Olson acknowledges in her deposition that she deals with "the potential for
toxicity based on the information" she possesses. (ld.42:24-43:4.) For example, in her
report Olson states that "several of the chemicals present in the products used by
Printcraft could have potentially harmful effects on septic tank bacteria." (ld. Ex. 3,
emphasis added.) Olson has no information that these potentially harmful effects on
septic tank bacteria even occurred. (ld. 47: 15-22.) She admits that she cannot say that
more probable than not that the SUlmyside septic system bacteria has been harmed. (ld.
47:23-48:4.) Olson also admits that she cailll0t testify that more probable than not that

the Sunnyside septic system bacterial population has been reduced. (ld.49:4-14.) Thus,
she offers no evidence that any discharges attributed to Printcraft had any effect on the
Sunnyside septic system.
Olson has no information whether silver was discharged into the septic system.
(ld. 53: 13-19.) Therefore, she can have no opinions that will assist the trier of fact as to

whether silver did any damage to the SUlmyside septic system. Similarly, Olson has no
data indicating whether a pH shift took place within the SUilllyside septic system. (Id.
55:11-56:3.) Olson lacks fundamental information about the characteristics of the soil

where the Sunnyside septic system is located. (ld. 59:4-10.) She has no opinions about

5
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groundwater levels. (ld.59:9-10.) She has no information whether the groundwater has
been or will be contaminated. (ld.63:21-24.) She should not be allowed to testify.
The following is typical of Olson's proposed testimony:

Q. Do you have an opinion as to whether any of the chemicals listed on pages 3
and 4 of your report killed any of the bacteria or harmed any of the bacteria in the
Sunnyside Industrial Park septic system?
A. I cannot provide an opinion as to whether it actually occurred. My report is
my opinion of whether it could potentially occur.

(ld. 66:12-19, emphasis added.) The failure of the overall septic system exceeds her

testimony's scope. (ld. 67:5-6; 69: 1-5.)
Olson's conclusions are not probative of any of the issues in this case. Because
she draws no conclusions, she has nothing relevant to offer the jury other than
speculation. Moreover, in her report and deposition, she does not even offer that much.
It is difficult to understand for what particular purpose she is being proffered by

Sunnyside. See Weeks, 153 P.3d at 1184. Olson deals solely in hypotheticals and cannot
ascertain what impact, if any, Printcraft's discharges had on the Sunnyside septic system.
She does not even possess information that allows her to disarticulate what Printcraft
discharged into the system from any of the other businesses comlected to the system
during 2006. (Olson Dep.40:6-11.) Thus, her opinions do not assist the trier of fact in
understanding the evidence.

II.

Tyler Bowles should be excluded as a witness because Sunnyside has failed to
disclose what opinions, if any, he holds.
Sunnyside has disclosed Tyler Bowles (Bowles), an economics professor, but

offers no definitive clues as to what his proffered testimony comprises, let alone
delineated data or opinions supported there from. The defendants have never disclosed
his opinions pursuant to Rule 26(b)(4) ofthe Idaho Rules of Civil Procedure. Printcraft's

4C7
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Interrogatory No.6 requests the facts upon which experts have been consulted and the
expert's respective opinions. (Avondet Aff. Ex. C.) Printcraft's Request for Production
No. 50 requests all of the information identified in Rule 26(b)(4). (Avondet Aff. Ex. H).
The defendants have completely failed to respond to Printcraft's expert discovery
requests. The defendants have never supplemented their discovery responses with
Bowles' opinions. The most recent expert witness disclosure provides the following for
Bowles:
Mr. Bowles is expected to testing as to his opinions regarding the valuation of
Printcraft Press, Inc., based upon records produced by Plaintiff to assist the jury in
awarding appropriate punitive damages. Mr. Bowles will also testify regarding
his opinions on damages resulting to defendants from acts of Printcraft, its
officers, agents, and employees. Mr. Bowie's will also testify regarding his
opinions on the damages claimed by Plaintiff and the damages which could have
been mitigated by Plaintiff.
(Avondet Aff. Ex. D.) No reference is made to any rep0l1 from Bowles. The defendants
have never provided Printcraft with any of Bowles' opinions despite the pending
discovery request. The prejudice attendant a failure to disclose expert opinions is
especially acute. Clark v. Raty, 137 Idaho 343, 347, 48 P.3d 672,676 (et. App. 2002)
(citing Radmer v. Ford Motor Co., 120 Idaho 86, 89, 813 P.2d 897,900 (1991)). The
potential for prejudice to the opposing party from the admission of evidence that was not
disclosed in discovery is particularly acute with respect to expert testimony. Jd. The
Radmer court noted that "effective cross-examination of an expe11 witness requires

advance preparation," and "effective rebuttal requires advance knowledge of the line of
testimony of the other side." Jd. Failure to disclose the substance of testimony in a
manner abrogating the opposing pmiy' s right to respond has been found to effect
substantial prejudice. Jd.
III.

The defendants should not be allowed to present evidence of any actual flows
into the Sunnyside septic system prior to February 6,2007.

408
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Based upon Sunnyside's response to Printcraft's Motion for Summary Judgment,
it appears that the defendants will attempt to introduce evidence of actual f10ws via Doyle
Beck's testimony. The defendants should not be allowed to do this. Beck is not
competent to testify about actual Hows prior to Printcraft being disconnected from the
system. Beck acknowledges that prior to the discOlmection there were no mechanisms in
place to measure the actual f10w into the Sunnyside septic system. Beck's testimony is
that on February 6, 2007, he completed a final calibration of "a device" designed to
measure the volume of water f10wing out of the septic system. (Beck Dep. 314:24315:12, May 30,2007.) This postdates Printcraft's disconnection from the Sunnyside
septic system. Despite this testimony, Beck denies being unable to determine Printcraft's
actual f1ows. He uses 3 gpd to determine that Printcraft added approximately 100 gpd to
the system. (Id. 124:9-21.) Beck's estimated f10ws are solely estimates and not based on
any objective data or mechanism for measuring the actual How into the Sunnyside septic
system. Beck's testimony that he was able to back-calculate the f10ws is, again,
speculative as to the actual f10ws into the Sunnyside septic system. (Id. 123:7-18.) In
discovery, the defendants responded to a request for admission stating that the defendants
could "quantifY approximately the number of gallons per day discharged by Printcraft
based upon difference in f10ws between the system before and after connection and the
amount of water taken into the building by Printcraft." (Avondet Aff. Ex. C.) However,
the device measuring the f10ws was not installed until after Printcraft had been
disconnected from the system. There are also many reasons why water consumption
would not equal the amount of wastewater discharged into a septic system. For example,
some of the water drawn could be used for landscaping purposes.

-.5
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Most important, and aside from the fact that Beck has no background or
credentials that would suggest that he knows how to install the relevant metering device
and accurately calibrate, test and collect data from the device, the defendants never
explain how they can accurately calculate, retrospectively, the amount of gallons
discharged by Printcraft without a measuring device. At best, Beck's numbers are
imprecise estimates which fail in any empirical way to control for confounding factors.
Thus, there is no reliable information from the defendants as to the actual flows into the
system prior to the installation of the measuring device in February 2007. Thus, evidence
of this sort should be excluded from trial.
IV.

As counsel, Lance Schuster should not be required to testify.

The Court allowed Lance Schuster (Schuster) to be deposed even though Schuster
is a member of Beard St. Clair Gaffney PA, counsel of record for Printcraft. Printcraft
moved to quash Schuster's deposition and at the hearing the Court commented that it was
unsure whether the Court would allow Schuster to be called as a witness at trial. By way
of this motion, Printcraft seeks an order preventing Schuster from being a witness at trial.
Allowing or requiring Schuster to testify at trial places at risk information covered by
attorney-client privilege and the work product doctrine. His mental impressions of the
information provided by his clients would be jeopardized should the defendants be
allowed to call him as a witness to Printcraft's prejudice
The information Schuster has about the alleged trespass incident in April 2008, is
discoverable through Robert Starr (Stan). Starr was present with Schuster at the April
incident. Starr saw and heard the same things that Schuster heard and saw. Thus, there is
no need for the defendants to call Schuster at trial.

5
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Fmihermore, the Court should enter the order that the defendants cannot present
any evidence of any other alleged trespass other than the incident of April 2, 2008. The
Court has previously precluded the defendants from inquiring about any other alleged
trespass in Schuster's deposition or in Starr's second deposition. Entry of an order on
this issue only confirms the Court's previous holding and would prevent any further
abuses by the defendants.
V.

There are no trespass damages.

The Court should enter an order precluding the defendants from presenting any
evidence at trial that the alleged trespass in April 2008 caused any damage to the
defendants' property. Beck was asked whether he was aware of any physical damage
caused by either Schuster or Starr related to the alleged April 2008 trespass. (Beck Dep.
17: 18-20, December 3,2008.) Beck's response is that he didn't know of any damages
related to the April 2008 trespass. (Jd. 17 :21.) Beck is unaware of anyone from
Sunnyside Park Utilities, Inc., that observed Schuster or Starr on Smmyside's propeliy.
(ld. 12:2-11.) Beck has no evidence that Schuster or Starr caused any damage to

Sunnyside's property. (!d. 18:2-5.) The defendants have presented no damage figures in
discovery related to their current claims and they have not presented any testimony that
Schuster and Starr did anything more than what is alleged in Russell Christensen's
affidavit. The defendants have no ability to link the alleged trespass to any damages to
the property. Thus, the Court should enter an order precluding the presentation of any
evidence to the contrary of Beck's testimony.J
VI.

The Court should preclude any attempt by the defendants to present
evidence that Printcraft damaged the Sunnyside septic system or drainfield.

51125
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The defendants have not disclosed any evidence that establishes, more probable
than nOl, that Printcraft proximately caused any damages the Sunnyside septic system or
the associated drainfield. The experts disclosed in the Third Supplemental Expert
Witness Disclosure never state that more probable than not Printcraft's discharges
damaged the system. The facts simply do not support any argument that Printcraft did, in
fact, damage the system. This is a case where the element of causation requires an expert
witness because a lay person cannot make the causal links between the various
constituencies of the effluent water, the volume of water, and any failure of the
Sunnyside septic system.
There are a limited number of individuals disclosed as experts that could possibly
address the causation issue. However, none of the experts do so "more probable than
not." For example, Olson does not have the factual basis to make such a connection
between the various pieces of evidence. She acknowledges that she cannot testify about
what happened in the Sunnyside septic system and only deals in what potentially could
happen if the concentrations of the Printcraft effluent were high enough. (See Olson Dep.
generally. )

Michael Lund (Lund) is another expert that has been disclosed in this case.
However, nothing disclosed by Lund will aid the trier of fact in understanding whether
Printcraft's actual discharges caused any damages to the Sunnyside septic system.
FUliher, the substance of Lund's opinions has not been disclosed to Printcraft beyond the
contents of a letter dated August 28, 2006 (Avondet Aff. Ex. B) and his deposition
testimony dated August 1, 2007? In his deposition, Lund denies that the system failed.
(Lund Dep. 21 :22-22:23, August 1,2007.) He testifies, "So my opinion is that the system

:;
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Lund was deposed in Sunnyside's litigation with Idaho DEQ.
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did not fail as you would term a normal septic system failing. The failure of a normal
septic system is due to the porous-porosity being filled up with solids and it will no
longer take the liquid and treat it and allow it to dissipate." (ld. 22: 15-20.) The opinions
as expressed in Lund's August 28,2006 letter and the deposition testimony are
contradictory. In the August 2006 letter, Lund opines that the ink would line the
absorption trenches and clog the pores of the soil. (Avondet AfT. Ex. B.) In the
deposition testimony, Lund states that the porosity was not affected by the ink and that it
was solely an overload of the system. (Lund Dep. 22:15-20.) Nowhere in any of the
opinions from Lund is there a description of how he reached his disparate conclusions.
The fact that Lund reached two very different conclusions demonstrates an unreliable
methodology and that Lund's opinions, quite frankly, are merely speculative. Lund does
not have a reliable methodology and should be excluded from testifying. 3
This is not a case where causation can be proved in the absence of an expert
witness. For example, simply knowing the concentration of silver discharged into the
Sunnyside septic system does not, in and of itself, establish that the silver concentration
damaged the septic system. In order to ascertain whether the silver discharge had any
deleterious effects on the Sunnyside septic system, someone with specialized knowledge
or technical skill is required to analyze the actual concentrations, the concentrations'
impact on septic tank bacteria, etc. The defendants have not disclosed any witness
capable of testifying with the requisite degree of skill, knowledge, or technical
experience. Those are the requirements for expert or opinion testimony in Idaho. IDAHO
R. EVID. 702; see also Weeks, 153 P.3d at 1184.
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Based on the status of Lund's testimony that the Sunnyside septic system did not fail, Printcraft also
moves to list Lund among its expert witnesses to testify on that narrow issue.
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VII.

The defendants should be precluded from presenting evidence of testing or
sampling.
The defendants have noticed their intent to use summaries of all results of testing

performed on wastewater discharges by Printcraft. Printcraft's motion does not address
the use of those documents and Printcraft will wait for trial to object to the use of those
documents if they are offered as exhibits. Instead, Printcraft's motion seeks the exclusion
of any evidence gathered by the defendants regarding the hazardous nature of Printcraft's
discharges prior to disconnection. The motion also seeks exclusion of any evidence
gathered by Beck or Woolf during any authorized or unauthorized inspections of the
Printcraft facility.
The defendants have not disclosed any results from any tests performed on
samples taken by the defendants during the inspection of Printcraft's building. The
defendants have also never disclosed the chain of custody for the samples taken by Beck
while inspecting the Printcraft building. The type of evidence gathered by Beck at the
inspections is the type of evidence that requires proof of a chain of custody. "When,
however, evidence is not readily identifiable and is susceptible to alteration by tampering,
decay, or contamination, the authentication must show both what the evidence was when
gathered and that it has remained unchanged since then." 5-901 Weinstein's Federal
Evidence § 901.03. This extra showing is usually accomplished by establishing a "chain
of custody" of the item. United States v. Salcido, 506 F.3d 729, 733 (9th Cir. 2007.) The
purpose of chain of custody evidence is to show that items are in substantially the same
condition as when they were seized. United States v. Harrington, 923 F.2d 1371, 1374
(9th Cir. 1991). Since this evidence has not been disclosed, the Court should exclude any
samples taken from Printcraft's building during any authorized or unauthorized
inspection by the defendants.

51128
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VIII.

Evidence of how much it cost to repair or upgrade the Sunnyside septic
system is simply irrelevant and should be excluded.

Since the defendants are not arguing that the system failed in June 2006, instead
arguing that the system was merely overloaded, there are no damages flowing from the
overload as caused by Printcraft. The Court should prevent the defendants from
presenting any evidence as to the cost to repair, upgrade or expand the system. Evidence
of those costs is irrelevant under Idaho Rule of Evidence 401 and 403. There is a
substantial risk of prejudice to Printcraft if the jury hears evidence of the cost to expand
the system even though the system did not fail as a result of Printeraft's conduct. This
was something that the defendants were required to do despite the overload of the system
under the terms of the septic permit and the limitations imposed by DEQ in April 2002.
The expansion costs are costs that would have been incurred regardless of any conduct by
Printer aft. Thus, they are irrelevant.
Further, the defendants have not presented Printcraft with the costs of the 2006
expansion or the costs of any proposed upgrade to the system beyond the 2006
expansion. Since that information has never been disclosed to Printcraft, the Court
should exclude that evidence from trial.
CONCLUSION

As a result of the foregoing, Printcraft's Motion in Limine should be granted.
DATED: February 4, 2009

Mich e D. Gaffney
leffre
. Brunson
Of Beard St. Clair Gaffney PA
Attorneys for the Plaintiff
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I certify I am a licensed attorney in the state ofIdaho and on February 4,2009, I
served a true and correct copy of the MEMORANDUM IN SUPPORT OF MOTION IN
LIMINE on the following by the method of delivery designated below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167
Bryan D. Smith
Smith, Driscoll & Associates
PO Box 50731
Idaho Falls, ID 83405-0731
Fax: (208) 529-4166
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300
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Micha D Gaffney
Jeffrey . runson
Beard St. Clair Gaffney PA
Attorneys for Plaintiff
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